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B. L R Vol V,p. 308

(Original Civil.)
The 11th March 1870.

Before Mr Justice Macpherson.
PARBATI CHARAN MOOKERIEE,
Versus
RAMNARAYAN MATILAL and othera.

Deposit—Act XIV of 1859, s. 1, Cl. 15—Cause
of Action.

The plaiotiff, on leaving Caleutta, in 1850, depasit-

a sum of monsy with A, B, and C., on which
they were tO pay him Ks. 9 monthly, and  return
the principal on his demanding it. Rs. 9 were paid
o him wonthly uutil withis twelve manths of this
an? B, had died since the date of the

ed

syit. A ] . °.
deposit, Tiis suit was brought against C. and the
-representatives of A.and B. to recover the amouut

a decree was passed against C. on his
own adwission.  But t,he: representatives of A, a.u.d
B get up that the suit was tmrre«‘l. Hclc‘l’. that it
war not a deposit nader Section _], Clansze 15 of 1\'ct
XV of 1359, But held ‘a'lso, in aceordance with
the E.giish cases (from which, hmvevefr.. the learned
Judge dissented) that the causs of action arcse from
the 7dnte of the agreement to repayv the money on
dernand, and not from the date of the demand, and

therefore the suit was barred.

depl)si’ad, and

to
anl

this suit sought

" latutiff in
Tag plamn Matilal,

from Ramnarayan

recover i
Nanda Gopal Matilal and Br:'m_] a G(')pul
Matilal, the sons of Nilmani  Matilal,
decease’d, amd  executors of his  will,

and Rajeudru Matilaland Srimati Sibosanderi
Debi, the administrators of t’he gaods “n,d
effects of Gabind Chandra Mntl'l:\l, d_eceused,
the sum of rupees 1,100, with mtex:est,,
beine the balance of a snm of ripees I,ZQO,
allea?:d to have been depnsfted hy hm}
with the sail Ramnarayan hl:ltll:ll,.Nllln!llll
Matilal, and Gabind Chan'(lm N'I:ml:d, wl:;y
formed a joint Hindu fmm]y. [.‘he defen d
ants, the representatives of Nilmani an

Gabind Chandra, denied all knowledge o:
the deposit, and pleaded the Statute o
Limitations. The defendnn{ Ramnm':wyan
Matilal admitted the .deposxt, arnd. in a
letter addressed by him to the Plauutx(’f‘s
attorneys offered to py lns% nne;tlm‘d share
of the sum claimed, with interest aud pro-
portionate costs.

1t appeared that Nilmani, Gabind Chan-
dra, aud Ramnarayan were the sous of oune
Biswanath Matilal, asnd .formed a joint

Hindu family. After the respective deatha
of Gabind Chandra and Nilmani, their
represeuntatives continued to be members of
the joint family, both as betwegn them.
selves and  Ramuarayan, until the year
1868. TIn the year 1850, the plunintiff, who
was a distant relation, and a dependant of
the family, lost his wife and only son ; and
having determined to retire from Calentta
and live in Benares, he sold his wife’s orna-
ments and jewels, and deposited the pro-
ceeds, a sum of about rupees 1,194-8, with
Nilmani, Gabind Chandra, and Ramnarayan,
in the month of April or May 1850. At
the time of the deposit, it was agreed bet-
ween the family and the plaintiff that the
plaintiff should receive interest on the
whole sam, at the rate of rupees 9 per
mengem, and be at liberty to draw out the
whole, or any part of the money, whenever
he liked ; but that so long as thg major
part of the sum remained in the imuds of
the family, he was to receive interest at
the above rate. The snm was entered in
the books of the family to the credit of

| deceased, another relation

the plaintitf, under the head of dmanat,
translated by the Court interpreter to be
“deposit. 7 Towards the end of April or
May 1850, there being a few rupees due to
the plaintiff on account of interest, the sum
of rupees 1,200 was credited to the plaintiff
on the hooks of the family, and separate
acconnt was opened in the plaintifl’s uwame-
The plaintiff continued to receive his inter,
est during the lifetirnes of Nilmani and
Gabind Chavdra, the money being sent to
him through one Dinanath Ghosal, since
of the family,
There was some controversy as to whether
interest was paid to the plaintiff by the
representatives of Gabind Chandra and
Nilmani after the separation in 1868, but
no evidence was offered by these defendants
to contradict the plaintiff, who swore he
had  received snch interest. Rujendra
Mutilal, one of the defendants, being pre-
sent in Court, was examined by the learned
Jndge, under Section 166 of the Civil
Procedure Code, but no reliance was placed
upon his denial.

Mr. Woodroffe ( Mr.* Fvans with him) for

the plaintiff.

Mr. Marindin (Mr. Branson with him)
for the gepresentatives of Gabind Chandes,

Myr. Kennedy (Mpy Bonnersee with him)
 for the represenfatives of Nilmani.—Thid is
not a deposit such as is meant by Clause
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15, Seetion 1 of Aet XIV of 1859. A
deposit with interest is certainly a new
thing ; but it cannot be placed any higher
than a dgposit with a banker, and in that
case the ordinary limitation will take effect
—Foley v. Hill (1), Carr v, CQarr (2),
Devaynes v. Noble (3). [Macpherson, J.—
1 am clear this is not a deposit within the
meaning of the Limitation Act. But here
the plaintiff’s agreement was that the money
ghould not be payable until he demanded

payment, and it appears upon the evidence |

that he only demanded payment last year].
It the Court held that that was the agree-
ment it would be a contract and would
gurvive to Ramnarayan,and my clients could
not be liable. [Macpherson, J.—It is »
debt of the joiut family, and your clients
arve liable, if it is not barred.
cause of action did not urise till last year ]
If the Court were to hold that debt of this
kind womld evade the Limitation Law, peo.
ple would be able to sue for a debt after
fifty years. Tudeed, it could be sned for
after any length of time. The object of
the Legislature would thus be upset.
Maepherson, J.—No Legislature on earth
ever intended thut a case such as this should
be barred]. In Norton v. Ellan (4),

Sergeant Potersdrofl argned precisely in the

game way for the plaintiff.  He said, ** when
a note is payable on demand, demund s
necessary before the Statute begins to run Bt
and further on, “a strong argument arises
from the ciicumstance of its being made
payable with interest, as it shows that the
parties intended sowme time to elupse before
s demand ;" to say that the Statute raus
from the date of a note payable on demand,
would be to say that there is a breach of
contragt the moment the note is written.”
But Parke, B., distinctly held that limitation
ran from the date of the note. He further
snidy that the case of a mnote payable on
demand was the same as the case of mouey
Jent payable upon request, with interest,
where no demand is necessary before bring-
fug the action,” Though the case is clearly
barred, it will not be a hard case for the
plaintiff, for Ramnarayan has admitted the
debt, and is doubtlesy liable for the whole
amount. .
Mr. Branson in the same Interest,

Macpherson, J.—The plaintiff seeks to .

rggover rupees 1,100, being the badance of

o (1) 1 Phillips, 399.
(2) 1 Meri., 541.
(8) 1 Meri., 529,

(4) 2 M. & W, 461,

But the |

an amrount deposited by him with teree bro~
thers, Nilmani, Gabind Chandra, and Ram-
narayan Matilal. The plaintiff states the
deposit was made in 1255 (1848), and thas
the three brothers agreed to pay him rupees
9 per month for interest, which was, In fact,
for years paid to him by them or their
representatives. The case which the plaint-
iff has proved is that he was a distant rela-
tion and dependant of the family of Biswa-
nath Matilal, the father of Nilmani, Gabind
Chandrea, aud Ramnarayan Matilal; and that
he had lived in their family dwelling honse
for many years; that, in 1255 (1848), belng
about to leave Calcutta, and to take up his
abode permanently at Benares, he placed in
the hands of the three sons of Biswanath
(who was then dead), the sum of rupees
1,200, wheu it was agreed that the mouney
should remain with them, and they sbould
remit him rupees 9 monthly, but that when
he wanted back the principal, he should
have it. [t is proved that the plaintiff weut
to Benares, and that the rupees 9 were
remitted from 1255 (1848), until within the
last twelve months, or thereaboats. It ls
proved, I think, beyond all doubt, that the
rupees 9 per month were, from time to time,
remitted till recently ; but I donot decide
{becanse in the view I take of the plaintif's
position, it is unnecessary for me to declde)
whether any part of the rupees 9 was remit-
ted by or with the knowledge of the sous of
Nilmaui or of the sous of Guabind Chandra :
I leave the question whether they or any of
them wmade those payments opeu.

Tt ia conteuded, on behalf of the sons of
Nilinani and Gabind Chandra, that the sult
is barred, as the money was not s deposit
within the meaniug of Clanse 15 of Section
1 of Act XIV of 1859. Ramnarayan Matilal
admits the plaintif’s claim. but says that,
as one of the three brothers {who were joint
in all respects at the time they*received the
money), heis liable for only a one-third
share of it. I think it impossible to treat
the transaction as a deposic within the
meaning of Clanse 15, for there never was
any deposit of property or mouney which ¢
was Intended should be returned specifically,
[t seems to me, however, that the plaiatiff
might have not unreasonably contended that
his cause of action did not arise till early in-
1869, when he first demanded the repayment,
of his principal. Tn applying the provisions
of Act X[V of 1859, the date on which the
cause of action first arose must always be
ascertained wih accuracy ; and 88 the
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plaiutiﬂ"had agreed to leave the idoney in
tho bands of Nilmani, Gabind Chandra, and
Ramnarayan, until he asked them to give it
back to him, it appears to me that the natu-
ral and logical mode of ascertaining when
the plaintiff’s cause of action arose, would
be to inquire when he first demaunded back
his money. There was, in fact, no contract
by the defendauts to return the money till
it was demanded ; and if the matter were
open to me now, [ should have no difficulty
in deciding that the cause of action did not
arise till 1869, when the plaintiff first de-
manded back his money. But I donot con-
sider that the question is still open to me,
after the reported decisions in Euglish cases,
in which it has beeu held that, when money
is payable ou demand, the period runs
from the date of the agreement to repay
demaund. I confess I do not

B. L R Vol. V, p. 41s.
( Original Criminal.)

The 11th May 1870.
Before Mr. Justice Phear.
Tee QUEEN,

VErsus
VAUGHAN and another,

In the matter of S. M. GANESH SUNDARI
DEBI alivs MANTI.

Habeas Corpus —Minor—Discretion—Retxrn
—Affidavit —Amendment.

on appre-
cinte the principle on which those cases !
are supposed to be decided. The English '
cases, however, being such as they are,:

though T dissent from them, I consider !
myself bound to follow them, and bouud to
hold that the cause of action arose when the
money was put in the hands of the three
brothers ; aud therefore that the suit is now
barred. [ do not, however, ecousider that
these parties stand on exactly the same
footing as the partiesin the ordinary cases
where money has been deposited with a°
bavker. The position of the parties, and |
the gontract entered tuto, seems to me to be |
of a diferent unature iu some material’
respects ; but the money being payable on
demand, [ am bound, as I have said, by the
Euglish cuses.

Judgment will go against Ramnarayan
for the full amount, as he admits the con-
tract to he such as the plaintiff alleges, and
that the principal remains still unpaid and
justly due. But the suit will be dismissed
against the dther two defendants, with costs
on seale No, 2. The plaintitf is entitled
only to costs on scale No. 1.

Judgment for the plaintiff aguainst one
defendant. The suit dismissed against the
olher defendants.

The return to a wiit of habeas corpug mnat be
taken Lo be true, aud canuot be coutroferted by
affidavit. In Eogland, 56 George III., c. 100, a. 4,
sallows affidavits to be used to controvert the return
in criminal matters. but that statute does not
apply to this country.

The return to a writ of kabeas sorpus can, how«
ever, be amended.

A girl, under sixteen years of age, has not such a
discretion as enables her, by giving her consent,

' to protect any one from the criminal cousequences

of mducing her to leaye the protection of a lawful
guardian ; but where the retura to the writ of

. habeas corpus stated that a girl was above the age

of mixteen (though her wmother stated her to. be
of the age of thirteen yeara and nine months), the
Court held that she was of years of discretion to
choose for herself under whose protection she would
remaln,

M. Qhose In this case had applied for a
writ of habeas corpus divected to J. M.
Hazra and the Rev. J. Vaughan, ordering
them to bring up the body of S. M. Ganesh
Sundari Debi. alleged to be a minor undex
the age of sixteen years. The writ was
applied for at the iustance of the ghl’s
mother, who, with Chandra Sekhar Sen and
Dinanath Sen, the girl’s two elder brothere,
filed a jolnt affidavit which stated that the
said 8. M. Ganesh Sundari Debi was an in-
fant of the age of abont thirteen years and
nine months ; that since her birth, she had
been living In the same house with them

Attorneys for Plaintift : Messrs. Beeby

and Rutler.

Attorneys for Defendant : Baboos Dina- |
nath Buse and M. N. Hulder.

i control

during the life-time of het father under his
aud guardianship ; and since hia
death, about two years ago, under the joint
gunrdiawship of her mothor and brotherss;
that she was married, according to Hindu
law, when she was about nine years of age,
but her husban® diel a few months after
the marilage, and she never lived in her





