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The 7th April 1870.

Before Mr. Justice Phear

THAMA SING v. KALTDAS ROY.

Application refrl,sd.

Attorneys: Messrs. Robertson, Orr',
H'ITri., and Francis.

A dsoree-holder in execution attached and seized
certain property whi_cll b~lotJ~ed to the judgment
debtor in partnershIp WIth another person, who
alone at the time of attachment was in actual pos
aession. Held, that such property was the subjecs
of attaciment in execution of the decree against
the one partner, hut such attachment must 00 lmftt·
ect to his share, and tll.e attachment should be by
prohibitory order, not"y actu"llll"nnal seizure•

•
(1) 4 B L. R, O. c., 83.

(1) 4 B, L. R" If. B., 175

'W~ert:l Phe property sought to be taken was I equity of redemption. In Brojanatk Kim.
books of account, and it was refused on the au Chow,)ry v. 8. M. Gobindmani Dati
ground that the property was not ill its (1), Phear, J., says: .. I had been disposed
nature saleable. Mr. Marindiu has referred 1\1 WI\Y8 to take the view that the aUachment

·to a case before the Full Bench, (louutr sections of Act VrII do not apply to such
R'YJkumar Roy v. S. M. K<Jrlolllbilli Debi property as an equity of redemption; and
(I), in which' it was hold by all the Judges, I have beeu told that Mr. Justice Nor,
that not only property could be attached, Imnn, 011 one occasion, formally pronoune.
bnt any undivided share an execution- ed an opinion to that effect. But I
debtor might have in property might be abstain from jud ielnlly deciding that point
attached; and it was truly inferred from ] now." I musr BHy I should fully concur In
that that the 1V0rd .. property" must be held that doubt, and have only aurreudered the
as extending beyoncl things existing doubt to the words of Section 271, Act VIII
find tangible. I should be bound by that of 1859, .. provider. that when property is
judgment, in which I entirely conc\lr. sold subject to a movtguge, the mortgagee
The tangibility of the property,. or rts shall not be entitled to share In any
existence in specie, has llothlll~ to surplus arising from such aals." But for
do with the matter. A debt IS as those words 1 should have been lucllnsd. to
incorporeal us n share in a house, The hold ItII eq nity of redemption 1I0t liable to
section sl1g~ests one lirnitutiou, and the deci- attachment. On the whole, I consider th"t
sian of Westropp, J" suggests another. what the judgment-creditor desires to attach
Even if you could call these assets property is not II property" within the m!nnlng of
it is impossible to call them property be the words Section 205. It, has been brought
longiug to the defendant. \Vhat now to my notice that, in auot her case, in res.
belougs to the defendant is a share In the pect to this very property, Macpherson, J.

t

stock-in-trade and in the on tstand ings. The granted a similar attachment; but I cannot
SHm which may ultimately be found dne saywherher this point WIIS brought to his
can hardly be said to belong to the defend- notice 01' considered by him; and as I do
ant before it is known what it is, 01' not know whether Mr. J uatice Macpherson .
whether there will be nny t.hing. The differed from my view, I fillet leave the
words of the Bombay decision a~e, ~ t!dl~k, party to appeal rather than refer the ques
that books are not property which lS In Its tion to a Full Bench.
nature snlenble, hy which Weatropp, J.,
does not mean that it is phy8ic,dly impossi
ble to sell it, for the books could be sold,
but that they fire not sold, necord iug to the
ordinary dealings of personi', I ~o not
think it would be In accordalwe With the
ordinary dealings of persons to sell possible
sums of money which might be found due
to a person after accounts have been taken.
I do not mean that the Court has not a
discretion after attachment to consider
whether it will order a sale; but sale Is the
end of every attachment, and th.e Court
ought not to issue attachment agalllst any
property which from its very nature,
onght not to be' sold; and .1 think thflt Execution-Attachment-Partnership-Act.
lUlythlng so Indefinite I\S the rights or this VIII of 1859, SS. 233. 234.
judgment-debtor ought not to be sold. I
look upon this as quite distin?t from a share
in Il railway company. The rights of share
holders are the creation of the Statute In
eorporating the Company, and by the
words of that Statute and hy common usage,
they are made the sulJje.ct of sale. The
eMe coming nearest to thIS IS that of an
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of the COIV·t ; the other is hv wnv of, formal
not.icev or injunct ion forhi'.{~!ing· alienation.
The nr,t applies Oldy, as I u nd eretnud Act
VI II, r.o the case where the jlldgl1lent-debtor
is of his o wu right iu actual possession of.
a chattel or moveable property, 01' where
some t hrd pers·,n is in possession of it on his
hehulf', nu.l er such cirouruetances that the
judgmentdebtor coul.l cla irn Bole immerl iate
possession of it. In my jll'lgmellt, attach
ment l,y manual seizure docs not apply to a
ea~(' lik- the present. Section 2:33 of Act
VI l I ofl859 provides that, "when the property
shil l eousist of gnods. chnt.te ls, or other
movenhle property in the pos"ession of the
,Jpfelld,mt, the ntt nchmeut ~h:tli be made hy
ndllaJ seizl1rc, nu.l the ~azir or other officer
shnll ket'l' t ho ~'\I11e in his eIl8U"ly, 01' in the

i cu st o.l y of hi, suuorl innt es, an-I shall he re
Rpon~ihl· fOI' the d ue custo.ly thereof," Probn
hl v t h is sect iou wou ll covel' the case where
a thinl person helrl posaession solely u nder
the cont rr.l nu.l for the benefit of the judg
mellt·,lehti)r ; hilt it se e m- to be clear that
Sect ion :]:3·! iutcu.ls the attachment to be hy
writ t e.i or.ler, whcnnvcr so me other persou
thall the judgment dehtor luis the right to
ex.-Iusi v« and i rumc.l in te posscssion. The
wo r.l s al'<':-" Wh ore the property shnll con
sist of gnoil:l, chattels, or other moveable
pruperty to which the defeud.uit is sn t ir led,
Sll bj'Jct to a l ieu 01' rLrh t of so mo 01her pel"
son to the imme.llnt« pllsRes"ion thereof, the
MI:t"l'llll'lIt shall he rn.i.le I,,' writ teu
or.lor, prohi hitinz the per,:;on 'ill ]1'l<ilession
from giving' over th" prop-rtv to the
defunduu t." Here not on l v is the property
not as a matter of raet ill'the possession of
the ju,]gment.dehtor, bnt it. is in actllal
pos.~essioll nf '\IlOthtlr pel'~()n who has liS great
fI ri,~ht hy the adll1i,.,silJlI of the Jildgment
crcclitol' to irnme,li:\te possession as the
jlldCJ:nH'nt,dehtor has. f think 0111' law of
pl'l)Ct'rlnre ,IOCR tlot. (Yo to the extent of
;,nthoriz,ng the j(ld g n7e n t .e red i t f'l l· to take
propel·t~· Ollt of the possession of a pel"~ou

pntitled to immedhte possessi')J), not being
the jll,lgme'lt·,lehtor. I Olnilt altel' the form
of the ath,ehment, hnt it must ,late l\S of
the oligill~l,hte. I h,we lIOW ('x pressed my
opini'lll only: for r shall "hstai" from giving
my deci.,ioll till tho point is refel'rell to be
,leci,led hy a Fill! Belich.

• Application 1'Pjused.

Attol'll~Y f,,1' the Phdntilf: Baboo Braja
nnlll J!iItCi',

THE plaintiff had obtujued f\ decree in
this S<1i~, on December 2n,1 1869, for r"pee,
8,549 10, find rllpee~ 4335 costs, with ill
terest flt.six per cent. per nuu um. The
defen.l.mt hal! onrried Oil buai noss in part
Iler"l,jp with on,' N,\ltinehandra D,~\V, priu
eip,tllv nR dwtler" ill sult, at 34 Uhal:lp,\tti,
In' B,;'l'I'nhnz,\l" On tL,' 12th Murch U'iO,
the pl a in riff npplie-l for exeeut.ion of his
dr-cree ; and by or.ler of Court, tlHl Sheriff
nt t neh ed nnd took posses-don of, 011 14th
March 1870, "all that khnl'i salt and
eh urah. salt lying in go,low:'o in premiavs,
14G Huk npnt.t.i, flW! 34 Ch,dal'f\tti, in
BarmhaZl\I", in Calclltb." On 15th March
Nahinchallilm Dn w gave notice of his claim
tn t he property aeiznd. HE wns nt the
time of seizure in net u.rl pi'S"'" -'.,nll of the
property. hut the tlefendllllt WId not.

Mr. Kt'tllled..1f un.l 'J!?'. Plnl lips fe,r the
chimant,now applied to have the uttuch meut
removed.

The Adrac«!» (len_"al and .Vr. Mm'hl,lin
lor the j utlgmon t-ercel it.or.

Phe.ir, .1.-[ am not sati"florI that tho
cl.umnu t hus m.ul e I,ut tille to h,wll t'.leatt'aeh
mcutru..iovc.I, hut I t hin]; r hnr t li« attach
mcnt ollght h, be ]iIHir"d hl i(·\li'!a:-l Ilqy's
shur« in the S:l]t to wi,i"h h"i-il"llitled ill till'
firm of Kalid:ls Ho\' 'l1l11 Co. The mode of
attachment ill this' i"~S" h'ls not fol lo wc.l th o
PI'()Visjnll~ of A{~t ",-rirf ,d' lS;-,0 ; ~:;~1 :tth\(~h

men t Rholl1l1 he Ily n.ir.ioo, au.I ll(lt iua n u.i llv ;
nu.l that h"in\! the C:lSC, I t h iuk e.icl. p:lrty
sho nll P:lY Li~ own costs. Let the iuat t er he
mentioned to-morrow, and I will then deciJe
finally.

Tile next day the following dccision was
given hy

Phea.r, .I.-The judgmcnt·erc,litor [\,Imits
tllat-,ltis dehtnr is olliv ,·"tilled, as nWlulJ,·,·
of fI pm'tnerilhip, to :l ~L':'OC: in the 8,,1t (j,.'ized.
It is conten,! ..,j that therp is no expresil provi.
lIinn in Act VIII of 1859 which rlireets any
partieular mo'!1t of att:tchment to be f,,!lowe;l
in t\tt:\ching an Ilndivi,led "hal'e of move,\hj"
propel'ty. In En!.(huul, the Sheriff can only
seize the entirety of ~ chait,·! ; therer"I·". n;,
donht, when a partnership sll:\I'e io< 'eizl'd ,\1,,1
80111 in exeention ill EII!.(I:lIJ(I, thp Sht'rifT takn
manllal posscsilion of the chattt'! to tI", exc:111
si(l~of the p'\I·.tnpr~. Bill. a~ I 1I1"~r"t,,nll

thl' pl'OCe,lllre III tlll~ COllllh'Y, the like ,Jiffi
cnlt." tine, not here ari~e., ~\ut VII[ of l:':i!i
pl'o~dt's two modes "C seizilri. The nne i.~

that of actual mann[.! p"ssf»sioll by the offic~r
Attol'ney9

G,'(/:/ & Sea.
fol' tbe Defendant: lJefSill'8.




