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whers Phe property sought to be taken was
books of account, and it was refused on the
ground that the property was not in its
nature saleable. Mr. Marindin has referred
.to a case before the Full Beuch, Cowar
Rojkumar Roy v. 8. M. Kadombini Debi
(1), in whichr it was held by all the Judges,
that not only property could Le attached,
but any undivided share an execution-
debtor might have in property might be
attached ; and it was truly inferred from
that that the word *¢ property” must be held
ns  extending beyond things existing
snd tangible. 1 should be bonnd by that

judgment, in which I entirely conecur.
The tangibility of the property, or its
existence in specie, has nothing to
do with the matter. A debt s as

incorporeal as a share in a house. The
gection suggests one limitatiou, and the deci-
sion of Westropp, J., suggests another.
Even if you could call these assets property
it is impossible to call them property be
longing to the defendant. Wbhat now
belongs to the defendant is a share In the
stock-in-trade and in the outstandings. The
sum which may ultimately be found dne
can hardly be said to belong to tho defend-
ant before it is known what it s, or
whether there will be anything. The
words of the Bombay decision are, I think,
that books are not property which is in its
nature saleable, by which Westropp, J.,
does not mean that it is physically impossl-
ble to sell it, for the books could be sold,
but that they are not sold, according to the
ordinary denalings of persons, I do not
think it would be in accordance with the
ordinary dealings of persons to sell possible
surns of money which might be found due
to a person after accounts have been taken.
I do not mean that the Court has not a
discretion after attachroent to cousider
whether it will order a sale ; but sale Is the
end of evéry attachment, and the Court
ought uot to issue attachment agaiust any
property  which, from its very .nﬂtlﬂe,
ought mnot to be sold; and I think that
anything so indefinite as the rights of this
judgment-debtor ought not to be sold. 1T
look upon this as guite distinct from a share
in a railway company. The rights of share-
holders are the creation of_ the Statute in
corporating the Company, and by the
words of that Statute and by common usage,
they are made the subject of sale. The
ense coming nearest to this is that of an

(1) 4B.L.R, F. B, 175

equity of redemption. 1n Brojanath Kun.
du Chowdry v. 8 M. GQobindmani Daei
(1), Phear, J., says: “1I had been disposed
always to take the view that the attachment
sections of Act VIII do not apply to guch
property as an equity of redemption ; and
I have been told that Mr. Justice Nor
man, on one occasion, formally pronoune.
ed an opinion to that effect. But I
abstain from judicially deciding that polnt
now. ” I mnst say [ should fully conecur in
that doubt, and have only surrendered the
doubt to the words of Section 271, Act VIII
of 1859, ¢provided that when property is
sold subject to a mortgage, the mortgages
shall not be entitled to share In any
surplus arising from such sale.” But for
those words I should have been inclined: to
hold an equity of redemption not linble to
attachment. On the whole, I consider that
what the judgment-creditor desiresto attach
is not * property ¥ within the méaning of
the words Section 205. It has been brought
to my notice that, in another case, in res-
pect to this very property, Macphersoun, J.,.
granted a similar attachment ; but I cannot:
say whether this point was brought to his
notice or considered by him ; and as I do
not know whether Mr. Justice Macpherson .
differed from my view, I must leave the
party to appeal rather than refer the ques-
tion to a Full Bench.

Application refused.
Orr,

Attorneys :  Messrs. Robertson,

Harris, and Fruncis.

B. L. R. Vol. V, p. 386.
(Original Qivil,)
The Tth April 1870,
Before Mr. Justice Phear

THAMA SING ». KALTDAS ROY.

Execution—Attachment—Partnership—Act
VIII of 1859, ss. 233, 234.

A decree-holder in execution attached and seized
certain property which belopged to the judgmnent-
debtor in partnership with another person, who
alone at the time of attachment was in actual pos-
session. Held, that such property was- the subject
of attachment in execution of the' decree agaiust
the one partner, but such attachment must be 1iMt.
od to his share, and the attachment should be by
prohibitory order, not %oy actual manual seizure,
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THE plaintiff had obtained n decree in
this suit on December 2ud 1869, for rupees
8,549 10, and ruapees 433 5 costs, with in
terest atgmix per ceut. per annum. The
defendant had carried on business in part
nevship with one Nabinchandra Daw, prin-
cipadly as dealers in salt, at 34 Chalapatti,
n Barrabazar. On the 12th March
the plaintiff appiied for esecution of his
deerce ; and by order of Qoart, the Sheriff
attached and took possession of, on 14th
March 1870, *“all that khari salt and
churah salt lying in godowns in premises,
1456 Hakapatti, and 34 Chalapatti, in
Biurrabuzar, in Calentta. ”  On 15th March
Nabinehandra Daw gave notice of his ¢laim
to the property seized. He wns at the
time of seizure in actual pessocsion of the
property, but the defendant wus not,

Mr. Kennedy and Mz, Phulips for the
claimantgnow applied tohave the attachmeunt
removed.

The Adrocate General and Mr. Marindin

for the judgment-creditor.

Plear, J.—I am not satisfied that the
claimant hag made out title to have the atthceh-
meaut reinoved, but T think rhat the atiach-
ment onght to be lmited to Kalitus Roy’s
share in the salt to which hinisentitled in the
firm of Kalidas Roy and Co. The mode of
attachment in this case has not followed  the
provisions of Aet VIITof 1839 attach-
ment should be by notice, and not nannalis;
and that being the ease, T think each party
should pay Lis own costs.  Let the matter be
mentioned to-morrow, and I will then decide

finally.

Lol
;thn

The next day the following decision was
given by

Phear, J.—The judgment-creditor admits
that diis debtor is ouly —atitled, as maeminr
of a partnership, to a sliire in the salt seized,
It is contended that there is no express provi.
sion in Act VIIT of 1859 which directs any
particular moide of attachment to be followed
in attaching an nndivided share of moveahl.
property. In England, the Sheriff can only
seize the entirety of a chattel | therefure, o
doubt. when a partnership share is seized anid
solil in execution in England| the Sherifl takes
manual possession of the chattel to the excla
sion of the partuers.  Bnt as [ undgrstand
the procedare in this countey, the like Jdiff
enlty dnes not here arise,g Act VII[ of 1259
proﬂ(h’s two modes & seizurg.  The one is
that of actual mannal possession by the officer

870,
' jndgment.debtor conld claim sole immerliate

i meut-debtor ; bat it seems to

of the Coyrt ; the other is hy way ofe formal
notice, or injunction forbidding alienation.
The first applies only, as T understand Act
V11, to the case where the judgment-debtor
is of his own right iv actual possession of
a chattel or moveable property, or where
some thrd person is in possession of it on his
hehalf, under such circumstances that the

possession of it. Tn my judgment, attach-
ment by mannal seizure does not apply toa
case like the present.  Section 233 of Act
VI of1359 provides that, “when the property
shall counsist of gools. chattels, or other
rmaoveable property in the possession of the
defendant, the atrachment shall be made by
actaal seizure, and the Naziv or other officer
shall keep the same in his custoly, or in the
custoldy of hissuboriinates, and shall be re-
sponsibl - for the due custody thereof.” Proba-
hly this section would cover the case where
a third person held possession solely under
the control and for the benefit of the julg-
be clear that
Section 234 jutends the attachment to be by
written order, whenever some other person

than the julgment debtor has the right  to
excinsive and immeldiate possession.  The

words ave—* Where the property shall con-
sist of gnods, chattels, or other moveable
property to which the defendant is entitled,
snbject to a lien or right of some other per-
son to the immedinte possession thereof, the
attachnaent shall be made written
ovdar, prohibiting the person in possession
from wuiving over the property to the
defendaut.”  Hers not only is the property
not ag a matter of fact in the possession of
the judgment-debtor, bnt it is in actual
possession of another person who has as great
& right by the adinission of the judgment-
creditor to immediate possession as the
jndement.debtor has. [ think onr law of
procedure does not gn to the extent of
anthorizing the judgmeut-creditar to take
property out of the possession of a persou
entitled to immediate possession, not being
the jundgment.debtor. [ must alter the form
of the attachment, but it must date as of
the original date. T have now expressed my
opinion only : for I shall abstain from giving
my decision till the point is referred to be
decided hy a Full Bench.
Application refused.

Attornsy fur the Plaintiff: Buboo Braja-

nath Mitter,

he o

Attorueys  for the Defendant : Messrs,

Gray & Sei.





