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Suit diemiseed,

versus

Defouduut : Baboo M. C,

for Plaintitf: Baboo Asllutosh

B. L. R. Vol. V, p. 380.

. .
(1) 9 :lloore·.1. a., 506.

(Original Civil.)

The 23rd l\Iarch 1870"

Before u-. J uetice .tlarkby.

SRt :'IATI SAUSA wn DEBI and another,

lilA. case before the Pri vy Council,
Rama!ill!JiI Pilta i v. S"dasiva Pillai (I), it
seems to h'\Ve been taken as admitted law
that an adoption by a person while under
pollution, in cousnq uen ce of the recent. death
of It rela t iou, woul.l be invalid. Oil the
whole, I am of opinion that 'I't.ukomani, as
un unchaste widow, living in coucubiunge,
nnrl h"ing in a state of pregnancy resulting
from such concubinage, wirs incompeteut. to
receive a son in a.lopt ion ; and, therefore, on
tho question of law, as wel1 as upon the
fa~t~, my j uIgmeu t is ad verse to the
plui u ti lf. 'l'he suit will be dismissed. in the
terms [ have already iut.iumt ed.

Attorney
Dh ur,

Attorney for
ci: t te'l'jlie.

TN tlli, case the rhintitf~ obtained a
decree against the defendant, on tho 30th

NABADW[P CHANDRA GOSAIN.

Redemption, Equity of- Sale in execution
of Decree -.Act VIII of 1859. s. 271-

Under Act VHf of 18,,9. an equity of redemption
call be sol j ill execution of a decree,

'Mnhnuharatn (3).-The chapter entitled
Flnrihalls, Vo]nllle I V, (Nnl':llia says to
ArII11l1l1l1te)"0 Arnnrlh'lte (4) gifts, fustings,
religious acts, and good acts of uuchus t e
women are vuin ; their religious merits
nlso, 0 spotless beauty, are fru itl ess. Those
wicked women who by the commission of
n.l n l terv deceive their husbands, lose for
that t.ime the fruits of religions acts, a nd
ure doomed to hell" (slokea 751 and 75[1;.

I have not been able to fin'} nny decision
on the point whether an unchaste w id ow
cau receive a son in adoption; but there are
two as to the po wei' of lepers to adopt,
",hicil throw milch light on the subject.
Lepers are deemed incompetent to perform
retigioue observances, and incapable of
inheriting becanse they are supposed to be
polluted by crime committed in a former
stage of existence. In Macnagh teu's
Hindu Law, Volume II, page 201, is a case,
No. xx, in which it .seems to have been
decided that a persen afflicted with leprosy

(1 i Smriti here means that part of che Hindu
law which treats of religious acts aud cereuionise.
~2) That is mixed classes. •

'3; Pu blshed by the Asjj,'tic Society of Bengal.
(4) The wife of the sa~ Vnshiehtu ; she was

fam~uE: for her virtues, and 'was ~ausfuruH:H..l iut» it

8t",.. See Cole brooke's Digest, Vol. II (Loudon
editioll), p. 455.

oyer tho household, nor mu'st she em hellish I is incompetent to adopt a so:' The
herself (to mix in society) ; she must not Ifollowing case, No. xxi, aho ws that if the
assooint e with her husband, nor shall her I' leper has performed the prescribed penanqe,
friends an" relatives associate with her at he mny adopt, auI in a note a pasaage from
meals; cohabitation with low persons, the digest of Jagannatha is referred to as'
abortion (and) doing injury to the husband follows: " Rnghuuundnun holds that expia

"nre acts in particular which, as well as tiou for a man afflicted with elephantiasis or
others,positively cause degrad a t iou of women. other similar disease is ordained for the
The meaning of the term »patit:" is ex- purpose of enabling him to perform acts or
pluiue.l by Gtlntama, "degra(lation," disqunl i religion ordaine.] in a Veda. By parity of
fient iou for the performance of the dnties reasoning he becomes competent to inherit
of the twice-born persons and deprivutiou property as well as to perform religious
of happiness in the next world, which ceremonies."
(lo t ter) nccorrl ing :0 some is damnation to
lu-ll. Dut.ies : of twice-bol'll persons. The
J'<·ligious acts ordained in the Veda, viz., the
presentation of tho saorifioiul fire, &c., nn.l
the performance of the eight ceremonies
or.laiued by the Snuiti (1), aud so forth,
which cauu ot he done withont tho expintory
peuance, juri the acts an lrserviuut t hrreto
(nnmely) the repetitiou of the nnrue of a
goo a great mflny times and so forth.
'l'wice hom persons are mentioned by reason
of superiority. The ,legnulation of Su.lrna
I\lIG others (2) is also ordained in a different
pnssnge :"
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Jatlunry' 18iO, and sued out a prohibitory
ordel'restraining the defeudunt from ulieu»
tiug certain property iu Culcu t ta. The
lir<>perty so at.tuoh ed was un.lcr mortgl.ge
to one Anand Lal Dass, Soon after t lu,
attuchrnout, the pluiutirfs' ar toruey, Bahl)o
Jay" Krishna G:\nti",J1y, "ppli.,d fur the sule
of-the defendant's equity of redemption ill
the property. MAfiKBY, J., tllOlli!llt that
aft.er the decision of' PHEAR, J., In 8"oJ,m lith

KUIlJu GiiowJi'Y v, S. Jl. (iovindm,l1li Dasi
(1), he could 11<)(, gruut the order for sale
8LS of course.

11£1". Wood"otfe now renewe.l the applica­
tiou, Iu Brai.nuu Ii Kundu Clw/Vdl'Y v , S.
M. Govl!ldmlrni D,18i iI), .\1r. .T ust ice Phclu'
expressly guards h imself from decid iug
whether or not the uttuclune n t Sections of
Aut VHI «pplv to an equity o:' re.l crup t luu.
It is sOLid that ;\1:'. J IISt.il:C )i ornuvu. on (',Ill

oceuaiun, formally prollollllce,1 an opinion ill
the nog-,\tivo; hut the cuse i~ not given,
an.l it will pl'lI:"lhly appoar that , in t.hut
Case, the party issui nj; o u t c xocut iou was
tho lllllrti-';:lgee hiurself It hus been, no
doubt. hel.' 1'01'0 (hat a lIlortgageo, ill
execur ing a fJil')L)ey IIUt~l'ce ~\~aillht. his
mortg,,!..:"r, c.uur»t atllich tho C'l'lity or
reIempt.iou ; but th is ca>ie is lliJl'"renf.
BroJrtn,rllt Kuo.I« CIt'JlIJ·int v. S. Jl. I/u"il"l­
m,";i {Jil,i (I) W'l.' also t h:,t lIf ,t llI<,ltg'i;!OC
execu t iu z a 1li1)ll0Y dCl:J'(."; llg:tiusl his m ort

gltg1r. 'I'h e pr.iv iso ill :-Oedi"ll :27 1 of Act
VIII of lti;ja suys, I, thnt , wh c u any pro,
perty is sol.l , sllbjl'ct to a lll"rtgage, the
mortgagee >ilnll not be eutit.le.l tu~han)

ill any SUI plus arising froiu such ;mle,"
clearly (1)IlI"niphtillg" the 8a10 of eq,litio8
of red empt iuu. If the (j'"lrt. were to hold
that no cre.l it or coull sel l Illi equity of
redemption, rhero would be a greut d eul
of fran. 1 pml:li~c'l.

M'u·khy . .1.-1 :;h:1l1 "pollk to 1'11". J'nst ice
Pllear, >Ln,l ~ive Illy Ileci.,i'!1l to m"iTO\\'.

ilIrulch!!, .1.-1 have con,ulted ~h. Jnstico
Phear on the point raised hy MI'. \Voo,lroJfe.
He informs rn'j th"t he Iliil n'lt inlcnl! to
decide it in 8roim"tlt KW1(lu Chowd.·y v.
S, M. Gouiu,llll'!;ii D,rsi (1). It flppears
to me that tho 'Il·dol' may be gr,ulte,l; bllt
I mllst H:I,Y t ha.l, if it Il't,] not heen f.>!' the
proviso ill Seetion 27l of Al:( Vlll of 18;)9,
I shonl,] 111:\"; II"", .,"n,i'!l.·r:d;'" ,1;(1I1:'':t.)' in
gmnlill<Y the 'lJqJ!iL,.,ti'Jll. ,\s it is, tlllJ I

plilintith !Ire elititled to their oril,)[', but'

(1) 4 B. L. R., O. 0., 8~. S~e Auhin 11. Alimed
){a.l.lOwed, 1 1. J., N. ::; , 2! L

I, Ij(>y must first 'of' all put .u "11 "thdavit
showing the vulue of the equity of reriemp­
t ion. ,.

Ct,l n snbsoquent clay. s-. Bonnerjee
upplied to :\h-.•Justice Norm.m 011 affidllvit
showing the vuluo of the property, nud the
order for sale was grunted.

Application gl'anl,J.

A ttorneys for Plaintiffs: Messrs. Judg'
and Gangool!l'

B. J. R Vol. V, p. 382.

(O"iginal Civil.)

The 5th April IBiD.

•
Before MI'. Juetice ilfa rk by.

ABnOTT v. ABBOT'!, AND CIW.\IP.

EX'lcntion -Attach''1ent-Partnershi,­
Property -Act VIII of 1859, s. 23}.

..\ rlt'eref-l-h,)td\~r, wh» W;l,~ aL;{I) n. partllt"!r of til.

jl1;lg;ue~lt.<l~~lJh)r, l:"lHg-ht to att.n:..:JI, in execut.ion of

hi~ dl~(~I't>e, the ,:.;!nrtt of the jll·l~lll~'llt-I~lJtIH· ill the

;~H"';flt:-<, of t.h« p,Lrfll';'l'.-;lIi!1 bll'-'lil";";,';;, t,ht> hu..·dllt,~-, then

being' iu the Ilft'J(b of thl~ HI;C~HVt'l' of t.he COlll't

\111 ier a decree for di:4.,-;olllt,iou a,11 \1 \yilltlill~ \lp.

Hrl-]; th:tJ, such sh.ir« of the jn(l:.(IlH·llt.-(l(~ht,q)' was

not P1'{)~,~~rty wi t.hiu the lllea.l1ing-of Spctil)1) 20!\

of Act VIII of 1859, and thel·ef.)J·" not Iiuble to

{\tta,clilnl~nt in e xecut.ion,

THIS W,\~ an npnliefltlon for execu t ion
agaiust the oo·re'p"jl'll'nt, 'V. H. Crump.
Ior non p.iymeut of the costs udju Ig-el ! to the
pnt it i.iuer. The application Wl\~. for
,... tt,\ehment of the co·re.<pllllllent's ri4ht,
t.itlo, nn,\ interest in a tw()·thirc1s share ill
the as«cls ()f the bll:;inoilR lately carried on
by the co·ro~p0ll<lcnt,&0."

Mr. Mnr£n:lin, in sn,lport of the applicl\'
tion, referrell to Sedions 201,205, and 212
of Act. VII r of 185!l, and to SI'ctiOll 15,
Act XXIII of 1861. fie also cite'! [,~ the
",rrlfer of 'tv.,it (1), llo{m"$ v. lI1elltu (2),
f)r"'IS "Hi,Mfr.·lnn (31, \Llld ill/Jlcumal' RoV
I'. Knrl~mbilli Delli >~;.

(1)' '. f;; W. r,o~
(2) ,,& Eo, IZt.'
(3) 8 W. It.. ~S2.
(4) 4 B, L. R.. F. B., 175,




