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Mr. Paul says if this be the correct view, Sectious
876 to 378 may as well be struck out of the Code.
I think not, and I believe thaose sections capable of
duing very @seful service. But [ may observe that,
if parties had a right to re argue the same poiunts
over and over again ‘for they are not limited toa
ringle applieation), it would be simply impossible

oto carry on the business of the Courts, and [ am
sure the Legislature never contemplated any such
thing.

T must therefore decline to admit the right
claimed by Mr. Paul of re-arguing this case for the
purpose of couvincing us that the conclusion at
which -we deliberately arrived on a puvint of law,
was not the conclusion at which we ought to have
arrived.

There is, however, a manifest error in the decree
in this case relating to ths qnautity of land which
might very well have been set right in simple vou-
tine, but which I think ought to be corrected, and
that correction, as pointed out, may accordiugly be
made, but without costs.

Markby , J.—1 am of the same opinion, I think
t quite cle®r that no person has a right to call upon
the Court to hear a fresh argument npon a question
which has been alveady submitted to it, and which
it has determined. Were it otherwise, litigation
wonld be absolutely interminable; and though the
language of this part of the Code might have been
mers clear and precise, Tam quite sure this was
never intendsd.

B L R Vol V,p. 357.
( Original Civil. )
The 6th July 1870.
‘Before Mr. Justice Norman.
S. M. JAGATSUNDERI DASI,
Versus
SONATAN BYSAK.

Award—Submission—Completion— Delivery
—Act VIII of 1859, ss. 315,318 and 320.

By an order  of Court, of January 17th, 1867, a
suit was referred to two arbitrators, under Section
312, Act VIIH of 1859,who were to make their award
in writing, and submit the same to the Court within
three months, No oydér for emlarging tbat time
was made. The first meeting of the arbitrators was
held ou May 22ud, 1867 and four subsequent
meetings were held, at which all the parties attended,
and evidence was taken;at the last of which
megtings, namely on 27th July, an objection for the
first tite was tnken on bebglt of the defendant that
the time liwvited by the order of reference had ex

pired, but the arbitrators proceeded with the refer-
1867, °

ence. Theaward was mnade on 12th Angust
and remaiued with one of the arbitrators until Lis

death in August 1867. Subsequently it was Broducap
by the other arbitrator, on the application of the
parties to the suit, and delivered to the successful
party, by whom it was brought into Court on the
10th May 1870, and judgment wuas woved for in
accordance therewith. Held, that the arbitrators”
had anthority to make the award. The award was
properly submitted to the Court. Section 820,
Act VIII of 1859, does not make it necessary for the
arbitrators to submit the award to the Court per-
sonally. Submission to the Court, under Section 320,
i3 not necessary to the completion of an award
under Sections 315 and 318,

Alshough an arbitrator may deliver his award to
one of the parties, he ought not to hand over with
it the proceedings, depositions, and exhibits,

Tris was an application, on behalf of one
of the parties to the snit, ‘o have an award
of two urbitrators made therein confirmed,
and for an order of Court in accordance
therewith, The order of reference to ar-
bitration was made on ‘the 17th January
1867,and the time fixed by the Court, within
which the arbitrators were to- make their
award in writing and subwmit it to the Court,
was three months. After some hearings
: before the arbitrators, the case was, hy the
- desire of the parties, adjourned beyond the
i three mouthy granted by the Court for the
 making and submission of the award.  No
{application was made to the Court for the
j exteusion of the time. The arbitrators
i made and signed their award on the 12th
| August 1367, but they did not communicate

it to the parties. In August 1868, one of
rthe arbitrators, in  whose possession the
saward had remained, died, and the award
lwas, on the application of the party in
| whose favor it was made, delivered to him
I by the other arbitrator, and submitted hy

| Lim to the Couart on the 10th May 1870,

1 Mr. Bramson in support of the applica-
tion coutended that the wward was complete,
i By the Laglish cases an award is to be con-
i sidered as published when the parties have
“notice that it is ready for delivery on pay-
| meut of the reasouable charges— Mussel-
brook v. Dunkin (1) and Macurthur v,
Campbell (2). So soon as the award wag
made by the arbitrators, and was ready for
delivery, it was made sufficiently to satisfy
-the order of the reference. The award hag
been submitted, however irregularly, to the
Court, and the, requirements of Act VIII of
1889 have been complied with. An awared
which is required to be in writing aud ready
to be delivered at a certain time is complete
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if mad in writing and ready to be delivered
by the arbitrator within the appointed
time, though not actnally delivered—Brown
v. Pawser (1). In Henfree v. Bromley (2), an
award signed and ready for delivery was
then altered by one of the arbitrators, and
it was held that the award
and not vitiated by the alteration, the ar-
bitrator being held to be functus officio,
and a stranger to the award, This award
was good when made and signed by the ar
bitrators, and it has been submitted to the

Court.

The Advocate-General (Ofy.) contra.—
The award is not complete until it has
been submitted to the Court by the arbi-
trators after they have made and sigued
it.  Until this nag been done, the require-
ments of Act VIII of 1859 have not been
eomplied with, and no valid award exists.
The time fixed for the completion of the
award having expired, and this having
been brought to the arbitrators® notice
before they made their award, they ought
to have applied to the Court for an exten-
sion of time. 'I'he difference between the
English form of order of reference and the
wording of Act VILI of 1859 with respect

to awards was intentional, ar it wonld have ;

been the same as the Kuclish form.  There

was still good, !

| ““to make their" award in writing aud sub-
' mit the eame to this Court within three
months from that date.” No order for
enlarging the time for making she award
appears to have been made. The proceed-
ing submitted to this Court with the award
show that the first meeting of the arbjtra
tors took place on the 23nd May 1867,
Subsequent meetings were held oun the 12th
June, the 22nd June, the 6th July, and the
27th July, which were attended by all the
parties, aud at which evidence was taken.
Ou the 27th July, Baboo Dinanath Bose for
Sonatan Bysak,objected that the time limited
by the ovder of reference for making the
award had expired, but his objection was
over ruled by the arbitrators, The award
was made on the 12th August 1867, but the
j fees not being paid, the award remained
with Baboo Grish  Chandra  Bauerjee till
| his death in August 1868. In May 1870,
| the parties applied to Baboo Homanath
| Law for the award. Baboo Rowmanath Law
| found it in Baboo Grish Chandra Baneijee’s
;desk, aud delivered it to the successful
| party, by whom it was brought into Court,
| Baboo Romanath Law  says, “I did uot
| personally sabmit it to the Court. I did
| so through the successful party. ”

"My, Branson now moves for judgmeut
Min acecordance with the award ;  several

is uo reason for the ditfevence, if ouly sig- | ohjections have been taken by the Advo-
nature and publieation were necessary, but | gate General for Sonatan Bysak,—first that
Act VIIT makes submission to the Court{the objection having been -taken before

also requisite. The cases that have been
cited, therefore. do unot apply herve, the
form of procedure in this Court being
different. There is nothing to show that
the arbitrator who is dead did not alter his
opinion, which he might have done ; the
award cannot be considered final while the

power of alteration by the arbitrators
remains. The time for completing the

award has long expired, and the award
onght not now to be enforced. [Norman, J.,
referred to Hungate's case (3) ).

Mr. Branson in reply.

Norman, J.—By an order of this Court
dated the 17th of January 1867, this case
was referred in accordaunce with the provi-
sions of Section 312, Act VLII of 1859, to
Baboo Grish Chandra Banerjee and Baboo
Romanath Law, as arbitrators, who were

(1) 4 East, 584,
(2) 6 East, 308.
(3) 5 Rep, 103.

‘ them, the arbitrators ought not to have pro-
cecded to make their award after the ex-
{ piration of three months from the date of
the order of reference. This objection was
fully and properly auswered by the arbitra.
tors. It is enough for e to say that the
first meeting did not take place til] after
the time limited in the order for making
the award had expired ; that Souatan Bysak
subsequently attended, took part in’ the
proceedings, aud made no objection till the
last meeting, when he fonud that the
decision was likely to go against him. The
arbitrators show there were good reasons
why the award should not have been com-
pleted within the time limited. Now it has
been held, in numerous English cases; that
if, after the time for making an award hag
expired, the parties attend further meetings
before the arbitrators, with full knowledgq
of the cl'rcumstances, and without making
any objection,they agp precluded from sayiug
that the authority of the arbitrator is at u
end,—see the cases collected in Russell on
Awards, page 144. In the present case
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Section 318 of Act VIIT of 1859 cures any
objection on the ground that the award was
not made within the time limited by the
order of wWhis Court.

The next objection is that the award was
not submitted to the Couart until after the
*death of Baboo Grish Chandra Banerjee,
though the ovder of refercnce provides that
tire arbitrators are to submit their award to
the Court within three months. T was
at first disposed to think that the objection
was fatal. No doubt, as a general rule, the
award must follow the terms of the order
of reference, and, accordingly, where
order provided that the award should be
made and published to bhoth parties by a

certain day, and the arbitrators made and |

published it to the plaintiff and oune of the |

. ¢ submit the award t Jour 31 and-
defendants on that day, it was held that the thit the award to the Court, notwithstand

award could not be enforced, because it
was notepublislied to both the defendants
on that day.—Hungate's cuse (1).
an order of refercnce, instead of providing

divect that it be delivered to the parties by

able unless it is actually delivered by that
day,—see Russell ou Awards, pnge 243, If
the matter stood on the owler of reference
alone, T thiuk it would be clear that the
award conld not bLe euforced. But as
award is one made under the provisious of
Act VIIT of 1859, in order to see how the
award is to be submitted to the Court, we
muast look to Section 320 of that Act.  That
gection does not gay by whom the award
is to be submitted. It is to be submitted
“ under the signature of the person or
persons by whom it is made.” "There is
nothing in the language of the enactment
which .makes it necessary that the arbitra.
tors should personally submit the award to
thee Court. Section 315 directs that « the
Court shall fix a time for the delivery of
the award.” Section 318 provides that
* when the arbitrators have wnot been able
to complete the award within the period
specified in the order, the Court may enlarge
the time for the delivery of the award.”
These two sectiong show that the Act
contemplated the award as completed before
it is actually ‘submitted to the Court,

No doubt, when there are several arbitra-
tors, the judicial act of making n award
munst be the act of gll the arbitrators,
They must all be present  together, and

(1) 5 Rep., 108,

the!

concur.in.that which is to -stand o8 their
joint jadgment. But when the award is
completed,and the functions of the arbitrators
as judges are at an end, it matters little
through what chaunel the award is traus-
mitted, or,in other words, by whom it is
submitted to the Court. I think, therefore, .
that the reason of the thing, as well as the
change in the language, shows that the
completion and delivery of the award men-
tioned in Sections 315 and 318 is something
ditferent from the subinission of the award
to the Court under Section 320. The award
baving been completed in the life time
of Buboo Grish Chandra Banerjee, T think
that either Baboo Romanath Law, the survi-

So wheve |
. pursuauce of the award.
that the award be ready to be delivered, .

the

ving arbitrator, ov the plaintitf, who obtain-
ed the award from him, was competent to

ing the previous death of Baboo Grish
Chandra Banerjee,
There will, therefore, be .-a decree in

I desire to observe
that althongh an arbitrator may deliver the

. award to oue of the parties to the snit, he
a certain day, the award will not be enforcs- |

onght uot to hand over with it the proceed-
ings, depositions, and exhibits in the suit.
These it would be his plain dnty to transmit
to the Court ; were it otherwise, one party
wmight get possession of valuable documents
entrusted by the Conrt to the arbitrator or
belonging to the opposite party, merely
beeause he chose to pay the arbitrators’ fees,

Application granted.

B. L R.Vol. V,p. 362.
(Original Ciwvil)

The 31st May 1870,
Before Mr. Justice Norman.
SAYAMALAL DUTT,
versus
SAUDAMINI DASI and others.

Hindu Law — Widow—~ Unchastity —Adop -
tion.

. A H}udu widaw, who has become unchaste, ig
lwmg.m concubinage, and is in a state of pregnancy
resuiting from such concubinage, is incompeient. to
roceive a son iu advption,





