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of opiton upon new points being® put, and
new arguments urged, after the decision, by
another advocate not present at the first
hearing. (1) .

(1) A simlar application was mada by Mr. Panl,
on 25th July 1370, in Gungapersad v. The Agra
and Hasterman's Buuk. Reg. App., 283 of 1869,

Couch, C. J.—1 have ruled for years that a
point  previously argued  cannot be argued in
review, Tt is quite clear that we considered the

before, and
argued again

matter of costs and the circumstances
we cannot allow the same poiut to bz
in review,

The 76h April 1870.

Before Sir Barnes Peacock, Kt., Chief Justice anl
M. Justice L. S, Juckson.

SHAHAZADI HAJRA BEGUM,

Versus
KHAJA HOSSEIN ALI KHAN.

Application for. Review in Appeal 8 of 18G9, under
Section 15 of the Letters Puatent.

Myr. Woodioffe applied for a review of the judg-
ment given in this ense onuppeal under the 15th
Section of the Lotters Patent (1. He showed  that
Mr. Justice Kemp hat uon eorrectly stated the
poiut i1 contention, the puint 1ealty tuvolved, and.
whieh was really avgued vefore the Division Bench,
being wiiether the sale of the appropriated property
and its conversion into money, for want of assets
to pay off the mortgage, rendered the wur[fvnidY
and alzo eontended that wos ey, whicli iu this case
was the surplus proceeds of the sale of the talook
in the hands of the Collecior, could not be the

subject of 4
medan Law, p. 562.)

\

Peacock, €. J., raised no oljection to the hearing

of these argumeuts, although the
argned vefure in appeal, and the second bhad
but simJly glelivered a judgnent supporting the
previous decision.  He said 1—

“ Ween if the talook had been sold under the mort-
gage, it appears to we that the heirs at Jaw would
not be entitled to the surglns proceeds. . . . .
“ The talook was sold under Regulation VIIL of

1819 fur the purpose of rex zing rent due for it.
The sale did not take place

butong 1o the heira-at law of the endower, but to the
brwon who, but for the © sale for arears of vent,

wouid be entitled to it.  For these reasons I think

this applicati on should be rejected witly costs.”

Jackson, J., eoncnrred in rejecting the application
for review, In the course of his judgment, he
observed 1 —* I also think, whether the real poing
in the case was correctly stated by the Div sion
Bench or not, that icis quite clsar that the other
points on which the appropr.ation of the * wugf ™
was Impuguel were not arguad or bronght Lefore
tie learned Judges, and that those poiuts muss
consequently be excluded from our covsideration
in this review. 1 desire only to add that, in hear.
. ing the argunzent of the learned counsel to-day,
on a point which was fully argued before us, on
which  we prounonnced owr deliberate opinion, 1 in
no way resile from the opinion which [ recently
expressed in a case of review which was decided Ly
me and Mr. Jastice Marky ; for in the first place,
" there are one or two poiuts of diffienlty whch iun

iy vpinion made it desiravle that argument should
- be heard 5 and in the next ptace,l have not thoughty
} it convenient vo raise before the Court, constituted,
I
i

ag it now is, a point of sume difficulty agd impori-
ance unguestionably, and oa which the learne:l
Chief Justice has not bitherto expressed a ecided

opinion,”
i

“ygngf,”  (Baillie’s Digest of Maho-

lirst had been |
nob,

o, was that these  propesties haa,

—_—

The 14th July 1870.

Before My, Justice Buyley and Justice Sir O. P,
1lobhouse, Bart.

GARIB HO~SEIN CHOWDRBRY and otbers
{ Defendants ),

vEPSUS

WISE (Pluintiff).

¢ Review No. 79 of 18370 from the judgmens of Mr.

Justice Bagley and Just:ce Sir Q. P. [obhouse,
Bart., passed in a Regular dppeal No. 178 of®1864,
diaded the 8th March 1570,

Te laintifl, having bonghit up decrees against
the st “defendant’s deccssed  father, sued to
have the jroperty of the deceased father sold
in satistaction of the  pluntitl’s  decrees.  The
property cousisted of five parcels. The answer
since the Jather’s

‘ death, been sold m exceutiohy aud buught vy the

the
the

The plaiutitt replied that
of

other defendants,
other defendants were tuerery the venawis

fatber’s son and heiry the tirst delentant, and thas

wnder, the Mahomedan law, and it appears to
me that, when the mortgage Wwas satisfied
ont of the surplus proceeds of the sale, the

vemainder of the surplus proceeds betonged to
the matwalli under the endowment.
iff's mortgage was paid off out of y
lized for the arrears of
s to we that the surplus di1 not

-
(1 4 B, L. k.. A. C,, 86,

procoeds, which were rea
reut, and it appea

The plaint- ;
the surplus !

|
!

: he it wa® who bad bought in the properties ateeach

eXecution sale.

The Lower Cowrt found that the other defendants
were not the first defendant’s  Lenamis, but bona

| Jide purchasers at the several execution sales.
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Ou appeal the ngh Court, Bavtey and Husnousr, [ I really do ot know whether this would have been

JJ., held ou the facts that the first defendant was
the real purchaser, and ordeved the properties to be
sold, in satisfhction of the plaintiff’s decrees.

Mr. Money, on behalf of two of the defendants
who were purchasers of two of the lots, applied for

review of the judgment as to those lots, on the

ground thai the debis for which the luts had before
been sold v execution was also a decres against the
deceased father, andthat therefore these assets
Liaving been already vnce exhausted in sale for the
deceased’s debts, were not liable to be sold again,
in satistaction of further debts of deceasad, aud that
whether bought really by the son or by

the uther ;

{ the case or uot ;and in order to determine, first of
all, whether the decree was a ‘rue or fictitious
decree, and if it was a true decree, whether the
plaintiff had auy cause of action or mnot, it would,
{t seems to me, be necessary to go into the whiole
case again, re consider the evidence in the case, and
re-hear the counsel for the opposite party.

Now, on turning to ihe judgmeunt which we gave,
I find that the plmdeh who were then instructed
by the defendants made one comnmon issue on which
they elected that we should determine, either for
the plaintiff or for the defendants, and that issue is
thus recorded.

defendants, nnless it were proved that the parchase !

by the son
deceased father.

Mr. Money eonten led that, as to these two pareels,
the order fur a re-sale was an erroneous legal
couclusion from the High Court’s own premises,
however rightly that econclusion might flow from

hose premises as to the other
een previously sold, not for the dead favher’s debt,
but for the gon’s debt, after the father’s death.

Bayley and Hobhouse, JJ., were for refusing to
allow the argument to proceed, on the ground of
the decision in Bhawatal Sing v. Mdharaja
Rajendra Pratab Sahoy Bahadur

appeal.

Mr. Money contended that this case did not come

within even the exhaustive grounds ruled iu the
case referred to for refusing the review, as it was

neither a poiut raised before, or nog mised before,
pveither an argument already urged and  decided, nor
an argnment failed to ke raised at the appeal; that
the appeal was on facts, and the question was
whetherjthe purchases were made by the son or by

the other defendants ; that, according to the findiug :
of fact, certain legal consequences should flew there- |

frow ditferent as to the ditferent parcels ; that at
the argument on the appeal, it was to be assuwmed
that, however they found the facts, the Court would
draw the proper legal conclusion from  those facts ;
and that therefore he now proposed to argue

two parcgls, from the Cowrt’s own  finting of fact,
and which evror first came into  existence after Lhe
argumeut on the appeal, viz., when the judgment ou
appea®was given. The Court however refused to

allow Mr. Money to proceed, and gave judguieny ag |

follows : -

Hobhouse, J.—We think,
ation that we can give to the argnmeuts of
the learned counrel for the ypetitioner for review,
that there are only thres poin s which call for

after the best consider-

auy notice on owr part: the first is whether
there is any error or uole i our uot coming to a

decision on the quest®on  of the collusiveness of
cartain decrees ; the sccond is as regards
fariousness of the suit; aud the third is  with refers
euce to the decision of the 17¢h January 1368, [
un'i(-ast'lnd the learned counsel for the appMeant for
review to say that, if we had foand that the decree

was made out of other assets of the

parcels which had @

(1), and because !
this point bad nub been taken in the argumeut on

(mly :

the inaccuracy of the conclusion drawn, as to these |

the multi-

I state in my judgment, after referring to certain
admissions made, that * itis  further wnot denied
tleay, if the said Garib Hossein is  found to be the
person at present ceneficiully interested in those
properties, and in the possession and enjoyment
of thewmn, then he, as the possessor, is bound to
the extent of the properties to satisfy the decrees
against Joki Chowdhry.” 8o that it seems to me
that the parties elected that we  should determine
the case on a question of fact, and that that ques-
tion should be one altogether independent of that
now vaisel before us. The parties were tlen at
liberty to raise the question which the learned
! counsel now coutends fory ani if they did not do
so, they have only themselves and their advisers to
th\nk for it 5 aud in my judgment, an application
for review is not the proper pl:me where we can
come to a trial and  determinazion of a question
which was not raised in the appeal provided for by
th- law, and which requires us to go into  the whole
cevidence ouee agaiu.  For these reasons I do not
think that we ought now to allow the parties to
raise the question which the learned counsel would
nuw ralse,

In the matter of multifarinusness, that is aques-
tion which was fully argued at the fivst hearing, and
all shat the learned counsel now asks us to do is
that we should hear it once again. Possibly we
shonld hear from him argaments, not  those which
were nrgeid at Jiat time,; but  certain others which
he is prepared to advance on that particular ques-
tion; but here again I agres with a number of the
i Judges of this Court who have held that an appli-
. cation for review is not the place where we should
have a re-argument of what has been already argued.
- If that were so0, the Legislature, instead of providing
for review on Lhe narrow  grourds expresse d in the
law, would have provided that every case which has
once been heard in the way provided by the law
should be entitled to a second hearing.

Iu the matter of the decree of the 17th Jauuary
1 1868, 1 think we went too far when we said thatit
s was vo evidenee at all against  the plaintiff ; but at
. the same time, T donoyg Hlink thait it is conclusive
ou the pninb \\ixiuh wits it issue before ng, and Tam
quite clear there/nre tha  that decree, standing alene,
shonld not in hu e us toal er our Jmlvmellt on the

+ Facts foand,

of one Dilwar Hossein was aQtrue decree, then we -

shiowld bave been obliged to fiud tha, so
client is concerne i the plaintiff had Rm, ause of action.

(1) dnte.p 42

far as his -

The other gronuds which the learned counsel
wonld {ake are, in my  jndgment (alithough the

learned connsel does not thi k it to be 8o}, de-
termined Ly the decision which we have originally
passed inthe case,

I wonld reject this application with costs.
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Bayley,
Hobhonse who has delivered the judgment of the
Court in this case.

As to the admission of ne'v arguments, after a de-
vision has heen givenin the case upon points, the
very sane as were previously put before the Court,
I have already expressed my opinion in review No.
42, decided on the 6th July last by Mr, Justice
Markby and myself. (1)

In regard to the mauner in which this case has
been placed before us, I would state that the
pleaders argued the case, as on the merits wpon the
one point ounly, riz, whether Garib Hossein
Chowdhry was really the beneficial owner of
the property in suit; and after carefully hear-
ing the evidence, as it was read hy counsel, and
argued upon by the pleaders on both sides, we' came

to the conclusion of fact that Garib Hossein was
such beneficial owner.

The point of multifarionsness had been previonsly
raised and disposed of, and cannot, Uthiuk, be
re-argued on a new footing by a uvew counsel.

1 agree in rejecting this application with costs.

(1) dnte, p, 42.

The 20th December 1869.

Before Mr. Justice L. 8. Jackson, and
Markly,

BENI MADHAB GHOSE ( Pctitioner),
versus
GANGA GABIND MANDAL (0Opposite Party ).

Application for Revicw No. 225 of 1869, ayainst the
Judyment of Mr. Justice L. S. Juckson, and Mr.
Justice Markby in Special dppeal No. 2687 of 1368.
Mr. Paul, for Petitiouer.

Mr. R. T. Allan for Opyposite Party.

Jackson, J.—THE question that we have to consi-
der in the present application is one which we
have often cousidered before, and upon which I for
my part have, and as I understand most of _the
other Judges also have, expressed a decided opinion.
1t is, whether in a case, an appeal having been care-
fully considered by this Conrt on a poins of law ar-
gued at length, and the Cours having come to a de*
liberate conclusion on that point, the party dissatis-
fied with the judgment of this Court, las an ahso.
lute right to be heard by fresh ¢hunsed in an apphi
cation for review. mevely for the purpose of couvin-
cing the Court that its first opinion upon that point
of law was erroneous.

Myr. Paul contends that a party has such right,
and declares that such right is perfectly clear.
can only say that it appears to oft to be quite clear

I

L an error
. prowpt, and as it were compel, him to vectify such
i

J—T quite conenr with Mr. Justice | the other way. Rights of parties and the duty of

the Court, in dealing with petitions of reviews inust
be gathered,if anywhere, from Sections 376 and 378

of the Procedure Code (reads ). .

It seems to me clear that the only case in which
the Court is bound to grant a rveview is where “it
shail be of opinion that the review desired is neces-
sary to correct an evident error or omission, oris”
otherwise requisite for the ends of justice.”

Mr. Paul contends that his object in this case is
to correct an evident error in law, in the judgment
of the Court. It is necessary therefore to consider
what can be called an evident ervor. Can it be said
that an ervor which is capable of being established
by a lengthened argument upon a point which ad-
mits of two opinious isan evident error? I think
not.

It appears to me that the word evident is used in
the same sense as it isin a passage to which the
Chief Justice (whom I have just had the advantage
of beiug able to consult) has referred me in the
second volume of Maddock’s Chancery Practice,
page 484, title *‘Re-hearing,” I think the word
evident means merely that which is manif@st, patents
or obvious, and it is only where the Court ha,
fallen into an error of that deseription that it i,
bound to grant a review.

Mr. Panl refers us to a ruling of Pracock, C. Js
and Mrirrer, J,, in Kok Poh v. Moung Tay (1) on a
reference from the Recorder of Rangoon. In that
caxe bhie Recordernfter stating the nat ire of the case

Mr. Justice i v which the point arose, says:—* It seems to me

that the ground set forth by Mr, Agabeg is a grouud
for an appeal, instead of a ground for review, and
I find that the Chief Justice, it the case of
Nusscerooddeen  Khan v, Tuder Narain Chowdhry
(2), held that the fact of the Court below having
decided against the weight of evidence is a ground
for appeal, and not for review, and His Lordship
goes on to say (see page 149) that the attempt
has frequently been made for the purpose of
having the casc r¢-argued by fresh connsel, wheun
“ parties have DLeen dissatisfied with the first
decision, . . . . . . .
1 would therefore vequest the cpinion of the
High Cours, whether an error in a point of law
is aground for review of judgment.”

L]
On that the Chief Justice wag of opinion  that
an errov on a point of law is 2 grouud for a review
of judgment.” d

In consequence of this case heing cited in argu-
ment, I have thought it right to consult the Chief
Justice, in order to learn whether he intended to go
so far, as these words might be held to imply. The
resnlt of that comamunication is that I believe
myself authorized to state that what the Chief
Justice really intended to say on that oceasion was
not that an applicant for réview was entitled to a
fresh argument on a point®of law ; but that if the
Judge should be satisfied that he had committed
in law, so that his own conscier ce should

error, it® wonld be quite in accoriance withethe
Procedure Code that he should do so, and in this
I fully agree.

(1) 10 W. R.. 143.
(2) 1 Iud. Jur, N. 8., 147,





