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of Opillion upon Hew poiuts b~:~ill~· put, alld
new a\'gullll'lIts urged, aft er tile decision, hy
auor lrer advocate not present at the first
he.uiug. (1)

(1) A siuilar application was 11,,101 ~ by Mr. Paul, I
OLl 25th Ju ly 1870. ill GllnyaWI'sad v . Th-e Ay'I'a
an,t ,lfa.tanwlI's Bank, Reg. tlpp., 283 of 18G9.

Oouch, C. .1.- I have ru le.l fo r years that a
point pre\'lo111'ily argued cannot be al'g:ue't ill
rev i-w, It. is quit.e clear that we (;ollsidf>reil the
mat t-r of costs and the cireumst-uices L e fo re, and
we cannot allow the same polut to lJ" argued ag"iu
iu review.

The Hh April J870.

Before ~i1' Barnes Peacorl: Kt., Ch:rf.J ustlce an'l

31,.. Justice L. 8. Jackson.

SHAH.\Z\DI HAJHA BEGU:lI,

b~~long 1..0 the beirs·at lnw of t.he eudower, but to the
P -rr.ru who, h ur loi' the" sale for nr-re.u-s of n~Hr,

wo n td be eu t it lerl to it. For t,hei-it' reasons I think
this <\lJplicati «u shouid bt~ rejecte.i \\'it~ 001$1.6."

Jackson, J., coucnrred in H-ject.ing- the a ppljcatjon
for review. In the 'course of his judgment, he
observed :-" I nlso think, whether the I'MI poinr.
iu the case was correctly "taterj by the ::.liv siou
Bench 01' not, that it is quite cle.rr th",t the other
!,oints on which the appropr.utiou of the \~ wuqf .,.
Was ilJlIlllg'lltd were HUt. argnz1l 01" hlollght befol'e

tile leal'ue,J Judges, and that those pldutl"l rnll~l".

co"s~::>qtleiltl'y be exclrd ed from our clIl),sidera.tip!l
in this review. I desire ou ly to ud.l that, iii hea.r
ing t.he 'll'guu~eut of the If'tlJ'lwd counse-l to-f};I,\·,
on a point which was fully itl',gul'd before US, (Ill

which we prououuccd 0111' delilJel'ilte opiuiou, 1 ill

no wa,)' resile Irmn the o piui..u wh i ch I l"Pcentl.v
expresl:ied in a case of revie-w wl.ici. was deci(led I:y
HH~ and :Mr. J(I~tjc(' ll::lI'kJ' ; fur in the 11 ...~t piac{',
t he re are oue or two Pl1ilitH of diflil·ll!ly wh ell ill
Illy UpilliuJI wade it dpHil'1tt...le that argument shourd
be hV<ll'd ; aucl ill the nex t place,l h.ive IIOC t.hought
it cnuveu ie nt to raise before i he Cou rt., coustituted:
as it IIOW is, a point of some difficulty 34t(1 import
ance 111lq II es tin !1:d:J!y, and 00 which the If'urne:l
Chief J~~"tice has uot, hituerto eX1-l'c,sed a uecide d
°1111111111.

KHAJA HOSSEIN ALI KHAN.

.Application fOI' Review in Al'pe<tl 8 of 1809, !!Ildel'

Section J5 of the Letters Patent,

MI', Woodlope al'pliell for a review of th .. jlltlg
meu e given ill t.l1i.-j ca:-;e 1\11 :lfil'pal 1111(1(,1' the ]fjtb.
Seot.iou of ihe L"tt,t>l',-: P;\t,ellt (1). HI' t'howpcl tJ\~~..t,

Mr. JIl8tic(~ Kelnl' h:vt WI', c<llTedly s tm ed t l.o I

point 1\: cnl1tellt.ioll. i he }lllillr. 11,;\]ly .ill.v~)lvell, anr].
which W;l,R real lv ;lrl.!lIe,1 llt'I,,'t~ the U!\'lS10U Hench, i
beillg wuet her t,llt' ~ale of L1l'~ ap~r\I!II'i;lh'" p,l'opert.y
and it,; conversiou iu t» fl)UIl0Y, tOI' w.iut. (tt ilii,;;;etli

to pay on the !nnrt.g;lgt-', l'I'ndt'r~d t.he 'W/((l.!vni(l,
.fj .nd a}.~o cOlltelldt·(l t i.at UIO' f->y, whicll in tins Cil.'·H:l

WitS the ijt11"l_,lllS prtlCecdR of t lie sal-e (If the talo/lk
in t.he liau ds (If the Collel..:Lol', COlllcl not tH' the
an hj~ct of '~n'II?!," (Hai llie's JJiEt'!:'t, of Maho~

me,hu Law, 1" 5I.;~.)

Peaco('k, C. J'
t

l'ai8('(1 JlO oljt'ctioll t./~ the hea.dll~·'
of the-5t' a-rg'lttl,""t~~ a..Jrhou;;h tlw hr·.;!, hac! heen
:tJ'~11('(1 l,efol'l:' in aplH'al, a.lln the seeoTlcl ha.d nut,
Illit Ritn,Jly JleljV~l'e(l a )UdgUH'llt HUppOl'tl1lg the
vrt'\'il)u~ dec:aion. Hl' salll

The 14th July 1870 .

Before MI'. Justice Buy!,y and Justice Sir C. P.

Llobhouse, Bart.

GARIH HO,SEIN CHOWDHRY and others

( Defendants),

W IS J<: (Plailltiff),

!lel'In!) ",Yo. 7v of 1~7\l front the jHd.'JlJun~ of }r!".

J u;;tice Bayle:1 awl .Iit.,t·Cf. Sir U, P. Ilobhoitu,

}la1't., llaBSedin a RC(JI1!<t1, .1ppe,11 No. I7S o.t-186li,

dattd the 8ih .11UI'clt Jb70.

TilE ~ ];\iId.ifl1 ha.dlJg hOlll-:llt np decrees ag:tinst
the lnf't -delt'l.I',ll111t'i-l dt'(;(',)~\ d fatilf>l', slled to
ha \'e t,Ile l }'lIpt'l't y of til(' deceased father ~(Jl(l

in satj~Llcti()u '_If tile I.hilllitl's decl'eei'l. 'rite
propt'l'ty elill~i~ted of five Jiilrcels. The an:s\\'el'
wm, that tiJ~:i~ 'p1'0l't"i·tj(-,~ had, 1iillCe the fa.t.ller'~

fieiltb, Oct'll sllld III t"Xt'Cllti(~I, aud lH:lUgljt l.J the
otbel' ddelJllclLtS. 'l'IJC IJIailltitf replied that tho
Otlll'l' ddelldJlltl"> \\ (,'l't" lJwrCl,Y tile ~,ellamis of the
fatht~I'B Spll dud ileil', tile til'i'"L del'ell1ilut, aUfl tlta.G
he i I -.w::~ whll had bough t ill the properties at.eaclt
eXt>-cu tiolJ sale.

H E\yen if the talllok h;\(l het-'Il ';,;old nnder the lnnl't
gagt>, it ~ppE'ar8 to HlP that the heirs at law wo-uhl
not be Plltitleci to the l'tlr,·llls }ll'oct'edE:.

I. Tlw talook waS blll(l n{ldj,r n.('gl1!atioH VIII or
]819 for the pnl'vol::i(~ of re:di;.:illg reut due for it. .

. 1'iH--l i":dt~ di(l IlOt. take plac(~

nnde'r", tll~ !\lahol1W(l<lll law\ al1d it npppar.s, to
tne that, wlJ\:':ll tIle lHortg;~e waH satlio:ifif'il
(Jut of the ~mrl'lll~ proce~Lb of the F>a]t->, the
H'lnainll~r of the to'tlrplu8 proceeds lH->.(ollgefl to
the lllatwalli Hilder the. f'udowment... The ~lail)t- I
ifl', mortgage was ",ad . oft ont of the 8I1r~!II~ I
procoeu8, which were realIzed for the ," ,;a1'8 of I The Lower COttrt [""nd that. the other defendants
l'ellt, awl it :il-'l'enl',s to me that tlw Bllrplu:3 dI'" not" w~re IIOt. tbh first IIf-'feIJdallt"s bCII;lllli,~, Lnt bona.

• B --L-!{-A'-;--;-6 I jide purcl,,,,er. at the several execulion "de•.
ll)" . . .. . v., .




