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misea, the property of the' said J. Bodry,
hut the Official Assignee claimed to be in
posseesion on behalf of the creditors of the
suid J. Bo(try.

[t also tl.ppcflred th'1t prior to the seizure
by the buihff, J. Bodry had filed his petition
ot insolvency, but that no vesting order
hud l,etHl sealed, signed, 01' deposited with
the A':lsignce ; anti that no sche d ule had been
filed or presented Ity the said insolvent, nor
wall there then tiled or presented any order
01' petit.iou for time to tile the schedule.

Mr. Hyde, in support of the application,
o"lltelllle,l that the 6th Section of the Iusol
Vent Act nuule it IleCessMy for the iuaol veut ,
at the time of 'presenting his petition, to
present his schedule ulso, 01' to obtuiu fur
ther time from the Court in which to tile it;
t\\I\t neither of those altcruut ives having
lteen complied with in this case, the vest.iug
order mad\ therein was iuv.vlid ; 'Ill" that "
distrese mac'le oet.wceu the tiling of the pebl
t.iou of insolvency, aud the mukiug of tile
vestiug order, W,IS valid 'IS ag.uuat the
Offiei«! Atl,;ignee.

Tile effect of tile vest ing order, made un
der Section 7 (If the Iusol veut Act, if! to
VCi:\t all tile property in tile Officiul ASiignee;
ami at Oomuiou lu w, l\ .listrus« mule on the
11I'O{lCl'ty, wilile left on the .prellli'itls, 11'0111,1
be II perfcct.ly legit! ou e, But by Sect ion :l2
of the Insolvent Act, it is en:lcrecl that,
"after the nuking of the vesting order, no
d istress shall he made 1'01' reu t d ne before
tile V~Jsting order ;" the section does
not l!reclll,le I~ distress being' m.ule
betwevu the filing of the pet it ion and the
lIlilrdng of the vesting order, '~e wor.ls
of the English Act, 7 & 8 -Viet., c.
96, s. 18 lire different; there the fi liug of
the pet.it,Jon is the time fixed, after which
110 dietress levied would be vul id. If the
Legisleltnre had intended the Indian Act til
be tile same, the same words would huvo
beeu introduced as in the E!1g1ish Act.
Such distress was val id , even tholigh no sale
hall taken place under it. - fVray v, 1'/1 e Earl
of EYf'emolit (I), a case decided on the
Iusolveut Act, 7 George 1V, c. 57, s. 31.

MI'. Iuoram, for the Otficiul Assignee,
contended that the. d'lst.res'i having bueu
mud e after the filing 01' the peti t ion, wus
invalid. Section :l20f the Iu sol veu t Act
makes it invalid if mu-le after the ~e.~tin~

O\'llel:"; nud by Section 7, the filin~ of tho
per it iou IIl1tI the making tlf the vesting or.l e r
are ·contempol':tncons, find d~te from the

(11 45. & A' I 1211.

sauie time'; the words are :-"·upot the
filing of any such petition as aforesaid it
shall be lawful for the Court, and the CO:lrt
is hereby authorized and required to order,
&c. ;" ami the vesting order must be taken
to he made unl operative when delivered
orally by the Court, and not ouly after the
time occupied in writing it aud signillg aud
sealing it.

Mr. El!l te ill reply.

Normen, J.-The vesting order must he
,Ieemed to have been made, lit the time
wheu it is given uy the Oourt, aud not from
the time when it is possibly druwn np. The
distress, having been made ufr.er the time
wbell the vesting order was thus mude,
wai:! iuvulid. The applicut iou Is refused
with cost s.

Apl'!ic,'tioll f·6fl/,ed.

Attorney for Applicant: Mr. Finlc.

A t.toiue vs fill' tllO Official Assignee: Me&8I'i.
e''''''/tther; & Cu.
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(Pi'ioy Oounoii.)

The 1st March 1810.

Present :

The Ri;Jht [["n'ble Sir James Colvile,
Sil' u. Phillinwl'e, L,H'lZ Juetice
Gdjiud alHl Sir Lawrence Peel.

THE SECAtETA RY OF STATE FOR INDIA

IN COUNCIL (Difend'lnt),

V/ll'SU8

MUSSA:\IUT KHANZADI (Plaintiff).

On Appeal fro-a the lIi.'!k Court, North- We8tem
Provinces.

Acts of Government Officials Binding
Government--Act IX of 1889.

•
Where, by a decree of t.he Suecial Commissioner'.

Court, e8lnl,li,he(l nuder Act IX of 1859, a decree
w;\" made directing I'l'<lperty to be made over to "
cluimanr, the proceedings of officials of muking over
t},,,t pr"pen.y were, when followed by a suit
a~:1.illSt. Go\'~l'llll1t'llt to obtain possession of a. por
tiun uf tlm, l'llJl'el~Y, ill wlJich $l1it the QuVel'Ulnelit
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The reepoudent then applied to the
uu t horlt.ies for the mesne profits between
lite date of her iust.i tut iug the suit, until
Govl'l'Ilment took possession aceordiug to
1.1.0 decree, The Sud.ler Board of Revenue
deullllTc,] to t.his pny meut , nud in a letter
or 7t h October 186 I to Government, ex
prcsse,l a .lou l.t as to whether the decree of
tho Commissioner's Court. was legal. '1'0
this the Liuureunn tGoveruor replied, saytng
t hut tho decree was. not one which the
Comm issiouer's Court hn.l power to mnke ;
they IlllViul{ dismissed her suit as claiming

i ""haro of t.he ostn t e, but grunting her a
llt:dutelli\\)00 for wlrich she had not sued,

. His l louor ulso fo uud fault wi th the (Ii~tric!l

: oflicer» of (Ioverumout ill eal'ryillg out the
decree, us t he properry, the rcspoudent was
put ill possesaiou ot~ was mora valuable
t hnn she was entitled to, aud ordered her
to ho dispo~sel:lsed, an.I other villagjs or the
SflU1\) vn lue, as those given to her sister, to
he givell to her, He also refused to pay

I the -h:t1aIH'p or mesne profits. The Collector
, ousted l;er ill Juuusry 1862.

railled n' question as to the propriety of "the decrce,
01' of th,. making over the hulk of the properly
under it,.telcl ttJ bind the Gover-uneut a., to the righ t
of the decree holder to the property,

• TN 1852, one Shelkh Muhornod Ab.l ull«
KIllin died, leaving l\ son, Aud ul Latif
Khan, and two daughters, Bib! 1\1tl'iam
RIIlI the respondent. To the for mer, A ud III
nllot ted five villages II:; her share of their
"ither's estate; but I\S he mu-le over no
thing to the respou.leut, she ill April. 1857
811ed for her share,

Abdul wns, pelllllng the suit, convicted
of reb el l ion, nn.l the propPl'ty was cuufiscu
ted lind or Act XXV of H~57,

'l'ho respou.leut in 1860 applied to the
<':OUl't of Specml Connuieslou, uppoiut ed
under Act IX of 1859, for l\ revival of the
Inlt agninst Government. so ns to estahlish
her right to t he share of herr father'~ estate.
The Court refused the relief prayurl. hilt
g"vo the following order :-_.\, Furthcr, II

decree Is pnsse.l nsstgniug to tho phllJllff
'01' hod und muiuteunucc five vi llujres nt ,
&"., cquul ill area, Government asseSslllent,
lind income to " tho vill"i~es given t o Bihi
Mnrlnm hy her brothel' They then or.Ierc.l She then lnst lt.nted J\ summnry snit to
poasessiou to be givell with iucsuo pro.its onfurcct ho decree, 11lI~ tho Jndge dismissed
from tho dat e of t11C action. j It, which d isru issul wus on appeal uffirmed,

'I'he Government nut.ho rit ics thcn deter: on tho ~rollllL1 t hnt the decree did uos
milled to 1I110w her to selcet the five I uppear to hn ve been properly curried ou t,

vill.rges, subject to upprovnl of the !{('\'L'lIIl0 She t hcn l.roug ht this su it to eatnl.l lsh
au t.huri t ics ; uud she having dono so, tho her right. t o the property, lind for posecsslon
Collector held !\ proceeding a~ roll,)wH;- un.] tncsn e profits.

"Copy or 1\ letter of the :'indrlel' BOHnl. of Thr Govpl'llmcnl, 1,)' way of defence, set
Hevenue IVI\~ received, dide'! thl' :28ih Jl1ly, ' up a ca'" thut t h e vil1age~ were mude over
R~ JJOI' docket No. 361, beHri Ilg dn t c tho, to t 1>0 I'CS 1'01lO Ion t, subject t.o t. 1>e coufirrna .
31'<1 August of the s.uuo yOlll', ~nllctiollill!~. t.iou ot' (Io vertuncnt which hrd not been
th,e gt'rlnt of lnIIUZi\~ (ni~I.~lill~ tl,e"l) bearing oLllli",,,l, It defence which the Judge ooual
1\ JIIIllIIlII of I'Up;e8 2,'!/ ~!, a~l0:' ulY. ':' II dcred to be estul.llshed.
decree of the COUl't or ::>[>,'cl,,1 COlil1111o~101I I . " ..
to l\J1l~8;tml\t Khnnz.ul i Heglll'l, : Oil ':]1I'.oal, the High COUlt (!) unoptlng

•• It is or.l ered thut t ho te hsi ldx r be directed th" PI'!lIcIJllu that tI,e aot~ of a Government
to put t.he ~f()l'eslLi I lady in lil,s"".",i'"1, all I ,0fiil~I'1' llctill~ within his nutbol'ity ~lnds
thel'eaftel' fOl'lI'arrl the ll'iU,d d<ll./'iin'I'/I<J,(tll,1 HI'! G"Yl'i'llnwlIt (2), reversed the deCIsion.
HI·'t. her nllllle ue ('lItOI''-''! ill tht' 00\'('1'11· 1'1", Govcrlllllout 1l0W nppealu,\ to Her
lIlelit p"l",r, 118 pl'oJ.ll'idor. The lehijildar' :'.hjer'ity,

i8 al.-;o to IIlnke th~ ,:slIal deillallrl, f'I'UIIl ,',leI' M", Pur3yl1l, Q C., J\!1tl M,', Me7'l'v(ll~ for
1'01'_ the pnylllent of (',ovel'11ment revcllllo: the AJlJll.llant.

~hu W'IS the.1 £lilt. 111 l'l)'Se"~lol:, J't'cclvodI. • 1P 1 {l" I M L"
1 . f I 1 I 1 SII' llml1111l!/ <"111"1> "\:. v., Itill. r, ~ztlJt III tuesnu prohts rOIH t 10 I "to IV 1011 . '. I ' •

( 1 . "for the ]{l'S'I(\!H ent.,JOVOl'llillent ha, entl'red lIdo pO"se;;~lol1, . L

Rlln "ave d,/fchiLllllrn'18 on th. 1,1(" Allgn,t The In,lical C"lilmittee, wlthont calling
1860~ Tllere was one Ii tr Ie 1".'1'( illl) as to on the ~onn8el fur the rcspoudOllt., ga ve th6
which the Collector donhte·lits hclon;.;ing f"ll(!lviug jndglllent;- •
to thu properly, Whel'ellp'''1 the re'I"I\,,·ltlut -~----'--J--'----

. • . (J) Sir IValter Morgan, C. ,and Mr J uOll;icll
bl'()lIght 1\ sllullliary ~tl\t. lor [!O'Hl'~'IOIl IU Pear"OIl. "

execution of tlte ordel', aud tbo J urlge do·: (~) Collector 'if ~h"(l."jjl'atatll ". C"v;di VeneMa
creed iu bel' favvr, ; Nunaiu"l',di, 8 )1-,,0, E, r. Ap., 554.

G
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and M1'.

Tile 10th Fd)\"u!1,I'Y 1870.

B. L. R. Vol TT, r. 321.

M I'. Jueiice B((yley
Jueiice l11al'kby.

BHAWAllc\.L SING (Dejen,lant),

Solicitor for Re .... poudout ; :If?'. Wi/SOli.

~IAHARUA HA.mNDRA PRA'l'AP
SAHOY UAH.\.DUlt (P/ailltijf).*

Review-Grounds 011 which it may be
appl isdfor.

S"lieiU>l"B 1',,]" Appellallt: Me881's, Law/urel
>1u,iW'I'1'IJIl1'!w!II.

On apt'lir.1tion for rrview (,f jlldgmpnt, held"

parr.y apIJlyilll.{ fot- a rev iew of jlldglllent m ust 8how

tha..t. there is ~(l(jd n.wl sltmeit~tlt eilUl'Il.' for gl"illltiu'"

the re vicw hefore be cuu be heard to argu e tlw.~

the (l~cL..,irlll i') f'ITOl}8011.,. ItJ RO shOWing cause (fil'St)

no poiu t can he raised, which I"," been already

.l iscusse.l au.I (ll'ci(lHd 'oil the Drigiual hearing of tl.e

ap~_,~al; and (secondly) 1.\) new lloiul., which has liot

bePIl r;~i;-;,~tl at. the llParillg ol the appeal, can be

argllell ou t,Lw app lic.rt.iou for review.

-_._-,~~------

{I; eire. Od., Rev. Drp., ~. W. P., No. 29.3, lOth

April 1,,58.
(2 Thi~ Wll,;;; the "nmmar,r .... nit b~recnver the rnr~

tlon of t,he Ian'I which ti,e Conedo!' ,IoIlH,p,1 b,ing

,nclude(l in tile luu(l HSriigu~tl to the I'f'."ll'OlHleut.

, 'I'heir Lordships are of o!)il\ion t.h,tt t.here I For the,e reasons t heir Lordship! fire of

1::, no ground , whu t eve r for this appeal. i opinion th,tt the Government was much in

:,,,e l'eS!lOlld~l:ts tItle 1', sts. IlJloll the d ecres ! tile wrong in L"dn~ possession f1S t.hev did,

i'f t lie COllllIllRSIOllt,rS, alld It has not be eo Inn,; t',,\t this I\P!'011llll'v"r ouszht to hav'e been

:,.Io~ed on, the part of ~he Government, in II,roll'fht. 'I'hpir LOl',bhips ""I' ill , therefore;'

",'Ir ple.vliug. 01' ot herwiso, t ha t ~hftt decree, hlllllid,l' n,lI-iRe fit...· ~Lje"ty that it he dis

.": other t huu a propel' anrl bind iug decree; ! missed, The d ism iss.rl shou ld be with C';8tS.

,jHHr Lordsillps cert ainly see 110 reason why

, shou ld 1I0t he hiu.i iug : the I'lliill t Oil

',.hieh it is fouu.le.l is 1'01' ucr ua l possession

of the lnu d , hilt it is-quite couai sten t w i t h

t llllt plaint that a decree should be made,

falling short of the extent to which the

plaint went. 'I' II e decree is in these

terms :-"A decree is passed, tlssigning to

the pluiur.iff for hel' fond "n,l m,.intcllilnce

five villllg-cs ill Zilla Billand"h"h:ir, cq unl

tu aren, (j'Wl'nllllclIt ussessm en t , nu.l in.

come, to Mu nzns Lu k h wnli 1111,1 Sul.i,

aud Rnmghar and Dow lut abad of Pergunun

Shllla; aw,l Siornmpu r, Perg u nnn Achur,

which were given in gift to Bibi Mariam,

IIgreenhly to II deed of gift dlde,) the 22n(1 B~loJ'e

or ,JIIly 1~54-. This decree is to he carried

Into execution, and the plaintiff pu t into

poesessiou of the villages; awl she is,

moreover, to receive t he mesne profits from

till' dnt e of act ron brought, np to the date

of heing put into possession."

At the dnt.e of tlle decree, the Govern·

meut. was In possession, find tho pl'''per

ver~()ll to give POSB{'ssioll, find to carl'y out

this decree, was the Collector. Theil' Lord

&hips cunnot at all come to the couclusion

t ha t the regnlation or the circular to which

rcforvnce has been marie i 11 lilly way flffeet.erl

the uut hority of the Col lcct or (1)0 If the

m.itt er stood simply ,,11 the act of the

Pollectol', their Lordship" wOII1<l hesit nt e

-loll~ \,efore they could acoro,le to the view

which \'ja" been ud vnucct on the IUI·t of

Government : hn t on tllrning to p"u;e 27

of tl~ Appemlix (2). \\'\ill.! act.u nl l v nppcn rs ON the 6th Jn ly 1870,tbe plitintiff nppl ie.l

i~,-th!\t there were proceedings in the for a re vie w of the above jll,lglll.ents upon

Ch,ilCollrt. fouude.l on the ,leel'ee-that the following gI'Ollll,ls, which were filed with

the Government n ppon rcd ill the Civil the petition for review ;-

Uourt , raised no ohj"Dtim\ whatever, except 1. AOCol'lling' to several precedents of

»sto ,\ certnin paniClilalo portion of the this Honorable Court, it has been (listinctly

tuna of which possession was given, a nd that rllle'l that the henami system being well

lheroTl'Rs a decision. hy tho Civil COllrt knolVn nTlllrccog'nized in this country, it is

a~ainst the Governnient; ('onseqllently, the open to all i'e-roun" claiming a hellefieial

re8pondell~'8 title was COll11rmeJ hy thedecl"eo --~-----

or a competellt Court. • Tl'i, 0;"" 11as.,180 beOll r~p01't.ecl in XIII 'V. R

. p. 157 lJut the aplllicatio!1 for a redew of til";'

jllrIgtli8llt passe,I uy tbe High COllrt on "rr""l
\,'ith the argulut'llts of COllllsel & tile jlldgllllltit (If

the H 'g.h COUI·t Oil such apl'l ica_tion~ ag giveu iu th~

Bt'llgal L{lW Rei,orb;. have been olnitted fl'llUl the

\re,'ldy ]{PI'OI"It:-'l. Tlwy ;ll'e therefofp. l'eprol1.l1ced

l.lt'n· from tIle Bell~i Law H\~lJol't.d.




