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migses, the property of the’ said J. Bodry,
bLut the Official Assignee claimed to be in
pussession on behall of the creditors of the
said J. Bodry.

[t also appeared that prior to the seizure
by the builiff, J. Bodry had filed his petition
of iusulvency, but that no vesting order
had been sealed, signed, or deposited with
the Assignee ; and that no schedule bad been
filed or presented by the said insolvent, nor
was there then filed or presented any order
or petition for time to tile the schedule.

Mr. Hyde, in support of the application,
enntended that the 6th Section of the Insol-
veut Act made it necessary for the insolvent,
at the time of ‘presenting his petition, to
present his schedule also, or to obtain fur
ther time from the Court in which to file it
that neither of those alternatives haviug
Woen complied with in this ¢use, the vesting
order made therein was invalid; aud that a
distress made between the filing of the petl-
tion of iusolvency, aud the muking of the
vesting  order, Was valid as against the
Official Assignee.

The effect of the vesting order, made un-
der Section 7 of the Insolvent Act, i3 to
vest all the property in the Official Assiguee;
and at Common law, o distress mule on the
property, while left on the premises, would
be a perfectly legal one.  But by Section 22
of the [usolvent Act, itis enacted that,
“afeer the making of the vesting ovder, uo
distress studl be made for vent dne before
the vesting order;” the section does
not  preclude a distress  being  made
between the filing of the petition and the
making of the vesting order. "Lhe words
of the English Aet, 7 & 8 ict., .
96, 8. 18 are ditferent ; there the filing of
the petigon is the time fixed, after which
no distress levied would be wvalid. Tf the
Legisipture had intended the Indian Act to

be the same, the same words would have
been introduced as in the English Act.

Such distress was valid, even though no sale
had taken piace under it —Wray v. T'ie Eurl
of Eyremont (1), a case decided on the
Tusolvent Act, 7 George 1V, ¢. 87, 5. 31.
My, Ingram, for the Oificial Assignoe,
contended that the o dlstress having been
made after the filing of the petition, wus

juvalid,  Section 22 of the TIusolvent Act
makes it invalid if made after the gesting
order”; and by Section 7, the filing of the

petition and the making ®f the vesting order
are *contemperaucouns, and dzgte from the

(1) 1B.& 4, 122.

same time*; the words are :—“upoﬁ the
filing of any such petition as aforesaid, it
shall be lawful for the Court, and the Court
is hereby authorized and required to order,
&e. ;> and the vesting order must be taken
to be made an:l operative when deliverod
owally by the Court, aud not ounly after the
time ovcupied in writiug it and signing and
sealing it.

Mr. Hy te in reply.

Norman, J.—The vesting order must be
deemed to huve been inade, at the time
wheu it i3 given by the Coure, and not from

the time when it is possibly drawn up. The
distress, having been made after the time
when the vesting order was thus made,

was invalid.
with costs,

The application is refused

Applicetion refused.
Attorney for Applicant : Mr, Fink.

Attorneys for the Official Assignee : Messrs.
Carruthers & Co.
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(Privy Couneil.)
The 1st March 1870.
Present :
The Right How'ble Sir James .C'olvile,

Ser R Phillimore, Lord Justice
Giffurd and Sir Luwwrence Peel.

; THE SECRETARY OF STATE FOR INDIA
IN COUNCIL (Defenduant),

versus

MUSSAMUT KHANZADI {Plaintiff).

On Appeal from the High Court, North-Western
Provinces.

Acts of Government Officials Binding
Govermqent—-Act IX of 1899.

Where, by a decree of the Special Commissioner’s

Court, eatablished undor Act IX of 1859, a decree
| was wmade directing property to be made over to a
i claimant, the proceedings of officials of making over
i that yproperty were, when followed by a suit
against. Government to obtain possession of a por-
tion of that properey, in which sait the Government
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raised no question as to the propriety of %he decree,
or of the making over the bulk of the property
under it,Aeld to bind the Gover:ment as to the right
of the decree holder to the property.

* I~ 1852, onéd Sheikh Mahomed Abdulla
Khan died, leaving a son, Abdul [Latif
Khan, and two danghters, Bibi Mariam
and the vespondent. To the former, Abdul
allotted five villages ns her shure of their
futher's estate; but as he male over no-
thing to the respoundent, she in April. 1857
sued for her share.

Abdul was, pending the suit, convicted
of rebellion, and the property was contisca

ted inder Act XXV of 1857,

'he respondent in 1860 applied to the
: officers of Govermment in carrying out the
’ he s decree, as the property, the respondent wag
suit against Government, so as to establish ;

Court of Specml Commission, appointed
uvnder Act IX of 1859, for a vevival of the

her right to the share of her father's estate,
The Conrt vefused the relief prayed, but
gave the following order :—* Further, a
decree is passed assigning to the plintiff
for food and maintenance five villages ut)
&e., equal in area, Government assessment,
and income to”” the villuges given tu Bit
Mariam by her brother. They then ordered
possession to be given with esne profits
from the date of the action.

The Government authorities then eter
mined to allow her te seleet the five

villages, subject to approval of the Revenne!

anthoritics ; aud she having done so, the
Collector held a proceeding as follows ;—

“Copy ol aletter of the Sudder Bouwd of
Ravenne wag received, duled the 28th July,
as per docket No. 361, bearing date the

3ed August of the swne year, ranctionimz
the grant of wanzas (nwming  thera) bearing

o jomma of rupees 2,476 4, agvee:bly toa
decree of the Court of Specinl Coniission
to Mussamat Khanzadi Begu,

“ It isordered thatthe tehsildar be directed

to put the gforesuil Iady in possession, and,

thereafter forward the wsunl dakfidlivensa,and
that her name be entored in the
ment papers a8 proprietor.  The

Govern. !
tohsildar

iz also to mnke the usual demands from her

for the payment of Government reveune.”

Ste was thea put fn possession, received
the wesne profits from  the dute when
Government had entered into possession,
and gave dakhilnamas on the T4t August
1860. There was one little portion s to

i the decree.

The respondent then appliel to the
authorities for the mesne profits between
the date of her instituting the suit, until
Government took possession aceording to
The Sudder Board of Revenue
demurred to this payment ; and In a letter
of 7th October 1861 to Government, ex-
pressed nodoubt as to whether the decree of
the Commissioner’s Court was legal. To
this the Licutenant-Governor replied, saying
that the decree was. not one which the
Jommissiouer’s Conrt had power to make;
they having dismissed her suit as claiming
a shre of the estate, but granting her a
maintenance for which she had not sued.
His Honor also found fault with the district

put in possession of, was more valuable
than she way entitled to, and ordered her
to be dispossessed, and other villages of the
same vnalue, ag those given to her sister, to
be given to her. He also refused to pay
the balance of mesne profits.  The Collector

sousted Ler in January 1862,

She then instituted a summary sult to
enforce the decree, but the Judge dismissed
It, which dismissal wns on appeal affirmed,
on the ground ihat the deeree did not
appear to have been properly carried out,

She then brought this suit to establish
lier right to the property, nud for posseszion
andl mesne  protits,

The Government, by way of defence, set
ap a ease that the villages were made over
to the rexpondent, subject to the confirma-
tion of CGovernment which had not been
obiniined, a defence which the Judge oconsl-
dered to be established.

Ou appeal, the High Court (1) allopting
the principle that the aets of a Government
officer acting within bis autbority PRinds
the Government (2), reversed the decision.

The Government
Mojesty.

Mr. Forsyth, Q C., and Mr. Merivale for

now appealed to Her

: the Appellant,

t for

which the Collector doubtel its belonging

to tho property, wherenpon the respondent
brought & swmmary suiv for possession in
exccution of the order, aud the Judge de
creed in her favor,

Sir Roundell Falmes, 9 C., and Mr. Leith
the Respondent.

The Judieal Committee, without calling
on the gonnsel ivr the respoudent, gave the
fullowing  Judgment :— c

(1) Sir Walter b‘}gl‘gﬂl), C. J., and Mr, Justice
Pearsoun.
(2) Collector of Masanlipatam ». Cavali Vencaia
Nurrainapaii, § Moo, B, L Ap. 554,

6
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Their Lordships are of opinion that there
Y« no ground whatever for this appeal.
Pl vespoudent’s title vests upon the decree
of the Commissioners, and it has not beeu
wieged on the part of the Guvernment, in
“heir pleadings ov otberwise, that that decree
7.5 other than o proper and binding decree ;
sheir Lordships certainly see no reason why
«+ ghould not be biuding; the plaint oun
whieh it is fouuded is for actual possession
of the land, but it is-quite consistent with
that plaint that a decree should be made,

falling short of the extent to which the |

plaint  went. The decree is in these
terms :(—*A decree is passed, assigning to
the plaintiff for her food and maintenance
five villages in Zilln Bulandshahar, equal
in aren, Govermment assessment, and in-
come, to Mnnzas Lukhwali aund Subi,
and Runghar and Dowlatabad of Pergunna
Siana ; agd Siorampur, Pergunna  Achar,
which were given in gift to Bibi Mariam,
agreenbly to a deed of gift dated the 22nd
of July 1854, This decree is to be carried
futo execution, and the plaintiff put into
possession  of the villages ; and she i,
moreover, to receive the mesne profits from
the date of action brought, up to the date
of beiug put iuto posscssion.”

At the date of the decrce, the Govern-
ment was in p()ssession, and the proper
person to give possession, and to carry ont
this decree, was the Collector.  Their Lord-
ships cannot at all come to the conclusion
that the regulation or the cireunlar to which
veference has been made in any way affected
the uuthority of the Collector (1). If the
matter stood simply an the act of the
(olector, their Lordships would hesitate
Tong before they conld accede  to the view
which fas been advaucel on the part of
Government ; but on turning fto page 27
of ths Appendix (2), what actually appears
jp,—that there were proceedings in the
‘Civil Court founded ou the decree—that
the Government appeared in the Civil
CUounrt, raised no objection whatever, except
a8 to a certain particular portion of the
tund of which possession was given, and that
lhore was a decisions by the Civil Court
against the Governnient; consequently, the
responden®’s title was confirmed by thedecree
of a competent Court.

(1; Cire. Ord., Rev. Dep,,
Aprjl 1658,

(2. This was the summary
tion of the land which the Collector doubted bzing
yncluded in the lund assigued to the respoudent.

W P, No.208, 10t

xuit t recover the por.

For thése reasons their Lur(]shi[)g are of
opinion that the Government was much in
the wrong in taking possession as they did,
and that this appent never ought to have been
brouwht. Their Lordships Twill, therefore,”
humbly advise Her Majesty  that it be dis-
missed,  The dismissal shou'd be with custs.

dppeal dismissed.

Solicitors for Appellant © Messrs, Lawjord
ana Werburhan.

Solicitor for Respondent : Mr. Wilson.

B. L R. Vol. V, p. 321
(Appeliate Civil)
The 10th February 1870,

Before Mr. Justice Bayley and Mr.
Justice Marlkby.

BHAWABAL SING ( Defendant),
versus

MAHARAJA RAJENDRA PRATAP
SAHOY BAHADUR (Plaintiff).*

Review—Grounds on which it may be
applied for.

On application for veview of judgmeunt, keld o
party applying for a review of judgment must show
that there is good and sutficient canse  for granting
the review before he can ULe heard to argne that
the dacision is erroneons. Iu so showing eause (first)
no poiut can be raised, which has been already
disenassed and decided on the original hearivg of the
appeal ; and (secondly) uo new point, which has not
been raised at the hearing  of the appeal, can be
argued ou the applieation for review.

Ox the 6ch July 1870,the plaintiff applied

for a review of the above judgments upon
the following grounds, which were filed with

Fthe petition forreview :—

I. According to several precedents of
this Honorable Court, it has been distinetly
ruled that the benami system being well
known and recognized in this country, it is
open to all persous cluiming a heneficial
* Thix eome has lso beeu reported in XHIW. R
p. 157 Lnt the application for a review of the
judgment passed by the High Court on appeal
\ith the arguments of Counsel & the judgment of
the High Court on such application, as given iu the
Bengal Law Reports, have Leen omitted from the
Weekly Reporrer. They are therefore reproduced
here from the Bengal Law Reports,






