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THIS was all application, on notice, for all
order that the Otliciu! Assignee a~Jli ussignse
of the insolvent J. Bodl'Y should forthwith
release the property of the insolvent distraiued
by his landlord, Alibnx Uazi, Oil July let; and
that the same should not be sold by him,
01', if Bold, t hut the said Alihax (Jazl should
be paid the full nuiouut of rent due to him
by the iusolveut from the proceeds of sale;
and that the costs of uppl ic.uiou be puid by
the Official Assignee.

From the llffi,lavits put In ill support of
the application, it appeared that certain pre­
mises in Calcutta hall beau let on lease by
Alibux to J. Bodry at a reut of rupees 275
per month, pltyahle Oil the 15t h day of each
succeeduig month for the month past; .that
the billseor rent for the first five months of
1870 were presented to him for payment All

they respectively became due, but he
orui tted to pay them, until in June 25th,
he ps id rupees 100 for part of January, and
promised to pay the balance for J:nuary,
"iz., rupees 175 by the 6th Jnly; that five
days after the payment, viz., on the Ist Jnly.
Alihax was informed that J. Bodry intended
to take the benefit of the Insolvent Act, and
he thereupon on the same day instructed his
attorney, MI'. Fink, to distrain the property
of the said John &drJ' for rupees 1,2;5,
being the amount for the firat five m?nths of
the yetH less rupees 100 already paid) that
he u'muted and signed a warraut of distress
to ~nt of the builiffs of the Sheriff sf the
town of C"lcutt,. authorizing hi~ .to dis­
train the premises; that the balhfi, did,
acconliugly,· on July 1st, at 12-15 P. M,

d istruiu four billiard tables on the said pre-

Distress-Vesting Order, Time of Operation
of -Priority of Official Assignee.

A distress levied after the filing of the petition of

insolvency, but before the vesting or fer is drawn

up, is invalid as against the Official Assignee.

A vesting order is made-when it is given by the

Conrt, aud nut at the time it is drawn up.sigued, and

sea led •

(1) 2 Agra H. C. Rep_, 124.

Of course If this is so, the general question
II pon .which MI'. J ustice Bay ley and myself
expected the decision of the Court to turn
dol'S not arise; but I own that I have had
1I0me difficulty in discovering, eveu ill the
new trnn-dutiou, the expressions which indi­
oate an intention to create a mortgage apart
from a covenant not to alieunte; and I should
have still preferred that the decision of the
Court should have turned upon the mere
general q ueatiou which we sng"gesteil. As,
however, this will not be the case, I think it
Is sufficient for me to say, that I doubt
whether the document before us is allY thing

·more than a simple covenant not to alienate
uutil poyrr ent of the bond.

Arene~ssary to create a chnrge on the pro~erty
if the intention of the parties is sufficient·
ly expressed by the words used in the iustru­
ment. There is also a deeiaion of the Agra
High COUl't, by Morgan, -C. J., and Rob~rtl,

J., of the 30th January 1867, MartJ? v.
Pursram (I), which takes the same view. Before Mr. Justice Norman.

L ..S. Jackson, J.-I concur in the .judg- In tho matter of JOH:N BODRY,an Iusolvenb.
ment deli vered by tho- Chief Justice.

E. Jackson, J.-I am of the same opiuion.

Mm'khy, J.-'l'his case was referred to the
'Full Bench by Mr.Justice Bayley and ~yself,
because we thouzht the document which we
were called UPOI~ to couatrue was a simple
covenant not to ulieuute until payment of
the money due under a bou.l of tho snme
date, and we thought it desirable to nscer­
.tain whether such k document constitutes
a mortgage. For the trauslut iou which was
then nzreed upon by the pleaders on both
sides R~ the hasis of our j u.Igmeut, the Full
Bench has substituted oue made by an officer
'of the Court, upon which, [ uu.lerstaud , our
present judgment proceeds.

All the members of the Co III' t, except my·
-aelf, think that there are to be found in this
new traualutiou expressious which amount to
more than a mere covanant 1I0t to alieuate-c-­
expressions which indicate an intention to
create a mortgnge.
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misea, the property of the' said J. Bodry,
hut the Official Assignee claimed to be in
posseesion on behalf of the creditors of the
suid J. Bo(try.

[t also tl.ppcflred th'1t prior to the seizure
by the buihff, J. Bodry had filed his petition
ot insolvency, but that no vesting order
hud l,etHl sealed, signed, 01' deposited with
the A':lsignce ; anti that no sche d ule had been
filed or presented Ity the said insolvent, nor
wall there then tiled or presented any order
01' petit.iou for time to tile the schedule.

Mr. Hyde, in support of the application,
o"lltelllle,l that the 6th Section of the Iusol
Vent Act nuule it IleCessMy for the iuaol veut ,
at the time of 'presenting his petition, to
present his schedule ulso, 01' to obtuiu fur
ther time from the Court in which to tile it;
t\\I\t neither of those altcruut ives having
lteen complied with in this case, the vest.iug
order mad\ therein was iuv.vlid ; 'Ill" that "
distrese mac'le oet.wceu the tiling of the pebl­
t.iou of insolvency, aud the mukiug of tile
vestiug order, W,IS valid 'IS ag.uuat the
Offiei«! Atl,;ignee.

Tile effect of tile vest ing order, made un
der Section 7 (If the Iusol veut Act, if! to
VCi:\t all tile property in tile Officiul ASiignee;
ami at Oomuiou lu w, l\ .listrus« mule on the
11I'O{lCl'ty, wilile left on the .prellli'itls, 11'0111,1
be II perfcct.ly legit! ou e, But by Sect ion :l2
of the Insolvent Act, it is en:lcrecl that,
"after the nuking of the vesting order, no
d istress shall he made 1'01' reu t d ne before
tile V~Jsting order ;" the section does
not l!reclll,le I~ distress being' m.ule
betwevu the filing of the pet it ion and the
lIlilrdng of the vesting order, '~e wor.ls
of the English Act, 7 & 8 -Viet., c.
96, s. 18 lire different; there the fi liug of
the pet.it,Jon is the time fixed, after which
110 dietress levied would be vul id. If the
Legisleltnre had intended the Indian Act til
be tile same, the same words would huvo
beeu introduced as in the E!1g1ish Act.
Such distress was val id , even tholigh no sale
hall taken place under it. - fVray v, 1'/1 e Earl
of EYf'emolit (I), a case decided on the
Iusolveut Act, 7 George 1V, c. 57, s. 31.

MI'. Iuoram, for the Otficiul Assignee,
contended that the. d'lst.res'i having bueu
mud e after the filing 01' the peti t ion, wus
invalid. Section :l20f the Iu sol veu t Act
makes it invalid if mu-le after the ~e.~tin~

O\'llel:"; nud by Section 7, the filin~ of tho
per it iou IIl1tI the making tlf the vesting or.l e r
are ·contempol':tncons, find d~te from the

(11 45. & A' I 1211.

sauie time'; the words are :-"·upot the
filing of any such petition as aforesaid it
shall be lawful for the Court, and the CO:lrt
is hereby authorized and required to order,
&c. ;" ami the vesting order must be taken
to he made unl operative when delivered
orally by the Court, and not ouly after the
time occupied in writing it aud signillg aud
sealing it.

Mr. El!l te ill reply.

Normen, J.-The vesting order must he
,Ieemed to have been made, lit the time
wheu it is given uy the Oourt, aud not from
the time when it is possibly druwn np. The
distress, having been made ufr.er the time
wbell the vesting order was thus mude,
wai:! iuvulid. The applicut iou Is refused
with cost s.

Apl'!ic,'tioll f·6fl/,ed.

Attorney for Applicant: Mr. Finlc.

A t.toiue vs fill' tllO Official Assignee: Me&8I'i.
e''''''/tther; & Cu.
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(Pi'ioy Oounoii.)

The 1st March 1810.

Present :

The Ri;Jht [["n'ble Sir James Colvile,
Sil' u. Phillinwl'e, L,H'lZ Juetice
Gdjiud alHl Sir Lawrence Peel.

THE SECAtETA RY OF STATE FOR INDIA

IN COUNCIL (Difend'lnt),

V/ll'SU8

MUSSA:\IUT KHANZADI (Plaintiff).

On Appeal fro-a the lIi.'!k Court, North- We8tem
Provinces.

Acts of Government Officials Binding
Government--Act IX of 1889.

•
Where, by a decree of t.he Suecial Commissioner'.

Court, e8lnl,li,he(l nuder Act IX of 1859, a decree
w;\" made directing I'l'<lperty to be made over to "
cluimanr, the proceedings of officials of muking over
t},,,t pr"pen.y were, when followed by a suit
a~:1.illSt. Go\'~l'llll1t'llt to obtain possession of a. por­
tiun uf tlm, l'llJl'el~Y, ill wlJich $l1it the QuVel'Ulnelit




