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a sale %efore title
plaintiffs considerable injury. [NorMax, J.,
referred to Best v. Drake (1)]

« Norman, J. (after stating the facts).—Thae
.ease, by arrangement of the parties, stood
over till to-dny and the question is now
whether the plaintiffs are entitled to an
injunction to restrain thesale uutil the
rights of the parties are determined by this
guit. The case is one of considerable difficulty,
Mr. Kennedy for the
support bis contention by any case bearing
directly on the point, and Mr. Woodroffe
bas argued with great force and ingenuity
that the Court has no power or ought not
to interfere. It is not without very consi-
derable hesitation that [ have come to the
-conclusion that [ ought to stay the sale
until the rights of the parties have beeun
determined. I think it would be an abusse
of the process of this Court, and would tend
to create mischief, if [ were to allow the

plaintiffs could not |

was proved *would do!

|

tation, I graut the injunction until the
rights of the parties have been determinel.
The costs of both parties will be costs in the
cause.

B.L R. Vol. V, p. 25%.
(Original Civil)
The 5th May 1870.
Before Mr. Justice Phear.
P «“PORTUGAL.”

Bottomry Bond-holder —Ship, Sale of—Mas-
ter’'s Lien for Wages—Priority-

In the Matter of the SHI

. L
The charterer of alship advauced money to enable’

“her to complete the voyage, and obtainedas sceurity

sale to proceed by the Registrar under the.

decree in the suit upon the mortgage, wheu
it is made plain to me that there is the
strongest reason for supposing that the
defendauts have no title.  This is not a case
in which the Registrar sells the right, title,
and interest of a person only. By the form
of the decree he is to sell the mortgaged
hereditaments, or a part thereof. Oun the
game principle,that it is the duty of a person,
who has rights in property advertized for
gule in execution of a decree, to claim
the property under Section 246 of Act
VI of 1859, aud if his claim is disullowed
to briug a suit within one year, from the
time of the disallowance, which would be
probably before the sule took place, it
appears to me that it was the duty of the

public from being defranded, or themselves
from having to litigate with a pauper. It
appears to me that | must be guided by
the question of couvenience,or inconvenisnce
which was the principle in the case of Bacon
v. Jones (2;, and I, therefore, grant the
injunction. Great injury wight result to the
plaintiffs if [ did not iutertere, and agreat
fraud may be committed on the purchaser.
I think no injury can resnlt to the defendant
by my granting this injunction. On these
grounds, therctore, though with some hesi-

{1) 11 Hare, 569.
i2) 4 M. & Cr., 433.

a ‘¢ bottomry bond ” signed by both the master aud
owuer. Oun the completion of the voyage, the
charterer got the ship arrested and sold, and the
money was brought into Cours.  Before any order

. had been made for the payinent of the proceeds out

' fied.

A t Portugal, from
plaiutiffs to set up their title to prevent the |

of Court, the master also had got the ship arrested
at his suit for wages due, bnt no decree had been
obtained. Subsequently, the charterer, withous
uotice to the master, obtained an order of Court for
the payment of the proceeda of sale to satisfy his
bottorory bond. Thereupon, the master applied to
restraiu the charterer from taking the money out of
Court, nutil the claim for wages had beeun first satis-
Held, that the master had a lien on the pro-
ceeds for wages due to him at the time of the sale
of the ship, prior to that of the bottomry boud-

. holder, ant that he was entitled to have the proceeds

retained in Court until the hearing of his claim.

My, Phillips had, in this case, obtained a
rule nisz for an injuuction to restrain the
holder of n decree obtained in a suiton a
bottomry bond on a certain ship, called 7%a
taking outof Coart the
proceeds of the sale of the ship, which sale

thad been made by order of the Court phssed

in the said suit.,

The ship had been chartered by
one Mahomed Hossein, for a voyage
from Calcutta to Jedda and back, with the

option of calling at certain ports, both goiug
to aud returning from Jedda. On the
voyage to Jedda, the ship put into one of the
iuterinediate ports, where it was found neces-
sary that she should undergo some repairs,
for which the necessary funds were supplied
by the agent of the charterer at that port.
The master had siso been compelled to
borrow from the passengers dnrving #he
subsequent vyage to Jedda, in order to
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mweet necessary expeuses.” The charterer
met the ship at Jedda, where further sup-
plies were found,necessary for the prosecu-
uou of the voyage., Accordingly, the mas- ‘I
ter by advectisement solicited tenders for !
the loan of a sum of money, and an offer
made by the charterer, in competition with
others, wag accepted. Finally, a bottomry
bond was executed by the master, with the
cousent of the owner, in which were included !
tire sumsspentfortherepairs of theship which
had been fouud vecessary at the interinedinte
port, and which bad been supplied as above
tescribed.  The bond was sigued both Ly
tue owner awd the master, and thereby the
master purported to bind  himself, his
executors aud administrators, and it contain-
ed & provisu that if either of them paid
the sum secured by the bond, it should be
void. 'I'be ship, therefore, proceeded on her
vuyage back to Calentta.  On her arrival
there thdchurterer proceeded in penam on
his Lond, arrested the ship, aud obtained
an order for sale. The sale, accordingly,
touk place, and moeney was ordered to Le:
puid out of Court to the holder of the bot-!
tomry bond in satisfaction of his elaim, |
The muster had, subsequently to the decree
ou the bottowmry bond, put in his claim
for wages, and finding that an order had
been made for payment ont of Court of the;
proceeds ot sale, of which order he had!
had wvo notice, he had applied for and
obtnined the preseut rule.

Mr. Cowell sbowed cause against the rule
and it was then found necessary to adjourn
the hearing for the production of the bond
aud for allowing atfidavits to be tiled, bug
nothing further appeared in the decree
material to this report.  On  the adjourned
hearinge

Mr. Phillips, in support of the rule,
contended that rule that the most diligeut
creditor is to be first paid did not apply
where the debts were of unegqual rank. |
The Court will let creditors come in at any
time while the fund is in Ceurt.—Setou
on Decrees, 128. The Saracen (1). That
case wns decided before the passing of the!
Admiralty Court Act, 1861, which.mnde’
applicable Part 9 of the Merchant Shipping
Act, 1354, wnd thereby extended the
equitable jurisdiction. |PHEAR, J.—-Does
thatenfect the Vice-Admiralty Juris®iction?]:
It is submitted that it dﬁes. The cluim for |
wuges s preferved to that of a l)ottumry‘i

e

(1 2 Rob. Adm. Rep., 451; S. C.,on appeal.ll
¢ Moore's. P C., 86, {

' ping, 620.

bond holter even after decree obtafued by

the bottomry bond-holder as is clearly
shown by The William Sagfford (1). The
bond is iuvalid, no mouey having been

advanced oun the credit of the ship—Ab-’
bott on Shipping, 131 ; The Augusta (Z};
and the boud-holder being indebted to the

“owners of the ship—Abbott on Shipping,
132 ; The Hebe (3); The Royal Arch (4);

and the whole of the mouey not having been
really paid—Abbott on Shipping, 134 ;
The Jonathan  Goodhue (5). The latter
case is distinguishable, tu that the allowing
the master’s claim  would have been
inequitable, but it is uwot so hsre. The
terurs of the bond there were much strong-

cer,and the equity therefore against the
i master.  But the Court will consider the

equities and may, if it thinks fit, marshall
the sccurities: The Edward Oliver (6).
The boud is the owner’s bond practically :
the master signed as a matter of form, and
notwithstanding  his  having  signed, he
retains his priority.  The master’s affidavit
shuwu he was deceived and only sigued on
the representation that hew ould retain his
privrity.  The learned counsel also referred
to the cases of Dodson v. Lyall (7); The
Madonna & Idra (3) ; The Mary Ann (9)

T'he Priscilla (10); The Constantia (11).

Mr. Cowell, contra.—The bottomry bond
is a valid one, and the holder is entitled to
priovity. The master bas made himselt
Jiable ou the bond, and therefore cunuot
eompete with the bond-holder in asserting a
lieu ; see T'he Jonathan Goodhue (5), where
tlie master made a claim, and was opposed
by the boud holder, in whose favor it was
ruled by Dr. Lushiugton, that the master

" having hypothec;\ted by his own act the
" ship and treight, and also rendered himself

pcrsnn:\]ly liable, could mnot claim to take

" the sale proceeds for his benefitsand to the

injury of the bond-holder : Abhott on Ship-
Even if the master ever had a
lien. he lost it, when the Lond-holder
obtained a decree : Abbott on Shipping, 619 ;

(1) 1 Lush, Adm. Rep., 69.
(2) 1 Dods, 283,

(3. 2 Rob. Adm. Rep., 146.
(4) Swab, 278

(5) Ibid, 524.

(6, 1. L. R, Ad. & E, 379,
(7) 8 Jur., 969.

(8) 1 Dods. Adm. Rep., 37.
(M 9 Jur, 94,

(10, 1 Lush. ddw. Rep. 1.
(11, 2 Rob. Adm, Rep., 405,
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Coote’s® Admiralty Practice,
Saracen (1). Diligence in procedure to
decree is  rewarded in the Admiralty
Court with priority of claim agaiust the .
-preceeds—Machlachlan on  Shipping 596. !
There is no marshalling secuvities here;.
the boud-hclder was not indabted tothe
owner. The owner had drawn abill for
rupees 3,000 as freight on the bond-halder. |
A lien is extingnished by the sale of the res:
by a competent Court, and by want of dili-
gence in the suitor : Coote’s Admiralty Prac-
tice, 6. In this case only a fraction of the
niaster’s claim was for wages earned duving’
the voyage. His services therefore did not !
operate for the protection of the bond-holder’s
interests, see Abbott on Shipping, 620.

Mr. Phillips, in veply, referved to the
onses of the Gratitudine (2), The Deronia(3).

Phear, J—I think Mr. Puillips’ client
is entitled to the injunction for which he
asks, aud that the rule #isi should be made
absolate. Hossein Ibrabim chartered the
Ship  Portugal in Decembeor 1868, fora
voyage to Jedda and buek, calling at cer
tain ports at the charterer’s choice, both ou
the outward and homeward voyages. The
ship started on her voyage in February
1869, with Mahomed Hosgsein as muster,
and also with her owner on board, She
arvivod at Jedda in April 1869, aud there
she met the charterer, At that time it
seems to have been found by the ownee and
the master that they had vot sufficient
funds to enable themn to bring back the
ship on her return voyage, and after an
advertisement, to which I neel not further

113 ; The |
i

refer now, an ngreement way  eufered  into
by the charterer to advance the necessury

money, aud, on July 12th, what is said to
be a bottomry boud, way sigined both by the
master and owner in favor of the charterver.
The ship left Jedda on July in her howe-

ward voyage, aud arrived in Calontta i
September. In November the charterer !
proceeded against the ship in this Court, !

in its Vice Admiralty jurisdiction, on the
boud of tho 12th of July. The ship was |
arcested; the usual appraisement and sale |
took place, and o decree was made iu favor |
of the charterer,  After this and before any |
order wus made for the payment of the]
proceeds of the sale out eof Court, the!
master nlso got the ship arrested at his suit, |
but no decree was made thereon,

451 S. C., on appeal
56

(1) 2 Rob, Adm. Rep,,

8 Moo. P. C., .
(2> Tud. L. C. Mer. & Mar,, 50,
(3) 2 L. R. Ad. & E, 76,

3

l
I
1
f

i aontest,

After this had taken place, the charterer
without notice te the master, obtained an
order of Court for the paymeut to him of
the proceeds of the sule of the ®ship, and
tbe present application is that he be res-
trained from tuking out the mouney under
that order. I think, as I have already said,e
he mast be restraiuned, becanse, in my
opinion, the effect of the decree in his favor
was merely to pnt him in possession of the

ship, which then existed in the shape of
mouoey in Court, and that he had that
possession subjects to all liens that were

prior in raunk to his own cluim:  Mr. Cowell
referred me to the case of The Saracen (1)
and one or two other cases in support of
the contention that the decree made in
favor of the charterer guve him priovity
over all other claims against the ship. [
think that these cases are corvootly distin-e
guistied from the present oheg by Mr.
Phillips, for in them the priority which the
decree was allowed to give was simply pri-
ority against claimants of co-ordinate rank,
It was simply that priovity which all Courts
of Comuron Law give to the most diligent
suitor.  The decree-holder got possession of
the ship,sand as against all persons  with
co-oridinate cluims which they had been
careless of asserting, he wasg entitled to pay
himselfin full before they could be consi-
dered.  Bnt T think this is not so against
persons who have claims against the sbip
of a higher rank and priority to his owu.
Tn the case of The Aline (2), Dr. Lushington
poiuts out very clearly that a party who
bad obtained a decree against a ship for
damages, still held the ship under that
deeree subject to the lien of a bottomry
bound-holder, where the bottomry bond had
bean enterad into after the ocenrrence of the
eollision. It appears to me that following
the' reasoning of Dr. Lushington, 1 eaast
Liold that the possession which the chartever
has obtajued, by  virtue of the decree of
this Court, is subject to all liens which are
prior to the lion of the bottomry bond-
holder, and thereis no doubt that the
wmaster’s elaim for wages, during the time
when he was engaged, in the service of
bringing the vessel sw#fe to port, is a
claim which is prior to that of the
bottomry bond-helder.,  Upon this I think
that Mr. Cowell has not made any

It follmvs‘ therefore, that M.

(1) 2 Rob. Adm, Rep., 451.
(2) 1 Rob. Adm. Rep., 111,

b
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Phillips’ client is entitled to have the pro- .

ceeds kept in Court, until he has made out B. L. R. Vol. V, p. 264.
his claim, No doabt, Mr. Cowell did urge Full B

that in this case the master had bound ( ereh)
himself porsonally in the bottomry boud, The 14th June 1870.

-and had in that way waived his claim for
“-wages as against the bottomry boud-holder, | Before Sir Richard Couch, Kt., Chisf

or at any rate given the bottomry bond- Justice, Mr. Justice Kemp, Mr. Jus-

holder priority. But I think there is no . '
ground for contending in this document tice L. 8. Jacksom, Mr. Justice E.

that the master has bound himself person- Jackson and Mr. Justice Markby.
ally. I think it is extremely doubtful, if it
were matter now before me, whether, under RAJKUMAR RAMGOPAL NARAYAN

the circumstances, the chavterer was a party - . ..
who could advance money on a bottomry bIN(’,(le"u'f)’
bond. He appears to me to have been, versus

-pending this voyage, in the posltion of a
temporary owner, and if it had come to be | RAM DUTT CHOWDHRY oand another
a contest between the parties, whether or Defend

not the so-called bottomry bond was in law (Defendants).
n bottomry bond, which entitled the owner Regular Appeal No.138 of 1869, from a decres of the

to proceed against the ship in the Admlralty Subordinate Judge of Tirhoot, dated the 30th March
Court, would be a matter which would 1869

-require great cousideration. I thiuk it right
to add that, on the last affilavit (what may | Mortgage—Agresment not to alienats.
be in those I have not read, I do not know)
I abstain from saying that the bond-holder

‘did actunlly advance the money. = Be this
as it may, as I have already said, the +«in order to repay the bond-mouey in the terms in

master s entitled to have his claim for | the boud contained,” declared that, ** until she
wages first satisfied. 'The rule must be | repayment of the woney covered by the bond, he
made sbsolute, and with costs, because the | shonld not, from the date of she agreement, convey
“bond holder ought not to hi‘ve. applied to | the property mentioned therein toany one, by deed
‘take the money out of Court without uotlce j of sale, or deed of conditional sale, or mokurrari

By an agreewmens reciting that A. had executed.a
boud in favor of B., for a certain sum of money, A.,

“to the master. That he had uotive of the

. . stta, or deed of Lga zuripeshgi ticcapotta
master’s claim Mr. Carapiet’s affidavit puts potta, or deed of mortgage, or BUTLPEERE potia,

beyond doubt, and as it is a claim which I \ Should he make all these transactions in respect of
think is well' founded in law, the boud. 1 the said lands, the instrament relating thereto shal]

holder must pay the costs of haviug caused | be deemed invalid anl as executed in favor of
the master to litigate it. T may throw it pominal parties for evading paymeut of the money
out ad a doubt, however, whether as against | covered by the said lands.” :

the bond-holder the master is entitled to Held, (Markby, J., doubting), that the inatrument

olafin tor wages after the time when the -
#ahip was ﬁrs% arrested ; but I think he is operated a2 a raortgage to A. of the lanls comprised

certainly eutitled to his wages up to that theroin, °
time. No precise form is required to create a mortgage,
Rule absolute. O~ the 10th Baisukh 1265, F. S. (8th

April 1858), Mussamut -Bhagabati Kunwar,
. guardian of dussamut Jorowan Dye, minor,

Attorneys for the bond-holder: Messrs. | fent and nadvanced to Murlidhar aud his
Berners & Co. €O parceners rupees 3,000. TIn consideration
of the loan, Murlidhar and his co parceners
executed n bond for the amount, and also an
pgreement, a translation of which is ag
_ *follows :

|
“ This is execnted by Murlidhar Jha,
Huldbar Jha, Lalji Jha, and Mussumut Sachi

Attorney for the master : Mr. Carapiet,






