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The 12th January 1870.

Before Sir Barnes Peacocl, Kt., C.
J.,and Mr. Justice Macpherson.

CHANDRAKANT MOOKERJEE
(Appeliant),

véersus

KARTIKCHARAN CHAILE and another
(Responidents ).

S8tamp—Promissory Nots.

A. B, byan instrumment in writing, dated 6th
Auguat, promised to pay C. D, “on demand, ”
iapees 4, 810.13-3,  In the margin of the iustra-
ment was weitten  “ due 30th August,”  aud
anuexed t0.aA. B's signuture, was the following
memo,
forty-five days from the 5th of August.”” fleld that
the iustrameat was properly stamped as a promis-
gory : ote payable on dewaid, and ought to have
been admitted in  evideuce.

Per Pracock, C. J.-~A promissory nota payable
on demand ought to be atamped as such, notwith

statding there may te a collateral agreement bet- !
wsen the parties that the holder will not present it |
for a given time or it paid ou demand thau the

(niaker) shall be entitled to discount.

TH1s was an appeal from the decislon of
Mr. Justice
document as evidence, on tho ground of
its being insufficiently stamped.

The document
follows :—

in guestion was as

“Calcutts 6th August 1868.

Chit No. 3114

Contract No. 1087, dated 23rd
1868...

Rs. 4,310-13.3.

On demand, we, Kartik Chaile and
Kedarnath Dey, promise to pay to Messrs,
Watson, Green aund Hart, or order, the
sum of rupees four thousand three

hnndred and ten, avnas thirteen, and pie:
ihree ouly, with interast, at the rate of 12
per cent. per annwmim, from 30th Angunt

1868, being the value of the goods delivered
by them to us, viz., ex City of Benares, (.
W. ). G. H, 210, 209, 200, 196, 2C7, 199,
208, 211, 220, 212, 215,217 ; twelve bales
Mule Twist, No. 40, 12,000 morahs, at
6 annas per morah.

:—" The sam of vrupees 4,310 126 only ;!

Phenr refusing "to adniit al

May :

In the margin.
Due 30th August.
Chit No. 3114,

Sale No. 1087.
Date, 6th August 1868.

Acconnt of Kartik Chaile and Kedar-
nath Dey,

No. 5154,

{

Through price of 12 pales of Mule Twist,

No. 40, cousisting of 12,000 mornhs, at
6 annas .. 4500 00
Allvwance at 3 pie per morah 187 80

Rs. 4,312 80

Less deduction 1109
I Rs. 4,310 13 3
Sr1 KaArTIRCitaraN CHAILE,
| Sr1 Keparyata Dey,
| by
| Srr Manas Cnaxora Durr,

; The sum of fonr thoneand three hundred.
i

cand ten rupees, twelve annss, and  six pie

Tonly ;—forty-five days from the 5ikh of
| August,
|
| {On back).
Paid on  the Tth September, through

B. N. Mookerjee, company’s rupees 1,000.”
 This was stwped with o ove auna stamp,
| ag a note payable on demand. The objection
pwas taken, and allowed by Pugar, J., that
pit was inadmissible as evidence, by reason
| of ity not being properly stamped, it being
cou the face of it a note payable not oun
cdemand, but forty-five days after sight,
!PHEAR, J., also refused to admit it as an
agreement, on the stamp penalty being
I paid,

AMr. Grakam (with bim Mr. Jackson), for
i the appellant, contended that the note was
Lon the face of it,a note payable on demand.,
}’l‘he evidence in the case ulso shewed it to
"be nmote payable ou demaund, but' subject
. to discount, if paid before forty-five days
had expired, and bearing interest if paid
afterwsrds. Farther, that the words at the
latter part of the note, were no part of the
note itself, but werely referred to a col-
Tateral eondition.

Mr. Rennedy {with him A Bonnarjee),
for the respondent,contended that the words
at the end of the note were a part of the
note itself, and showed clearly that the
tastrament  was never intended to be a
uote  payable on demaud. 2he Eastern
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ponancial Association v. Pestonji, Curselsi,
ghroff (1) [Pracock, C. J., referred to
Fanshawe v. Pect (2)]. If the note had been
aued upon before Lny vxplinting of forty-five
'aayS,the Court would not have enforced pay- ‘
‘mient,but would have incorporated the quali- |
fication which appeared on the face of the i
pote. [Peacock, C. J.—The qualification may |
refer not to what is written in the body of the |
note, but to what is written in the m:u'giu].
I contend that which is written in the
margin should be incorporated in  the body |
of the note, The note is not evidence of an |
account stated—Green v. Davies (3)—and |
the document is clearly not an agreement
under the terms of the Stamp Act X of 1862,
The evidence shows that it was an attempt
to avoid the stamp law, and for this reason
the Court would not allow it to be stamped |
even if the 22nd section of the Stamp Act,
which prohibits the stamping of an instru-
ment at the time of trial, did not exist.

Mr. Graham was not called on to reply.

Peacock, C. J.—It appears to me that the
note in question ought to have been admitted
in evidence and should not have been exclud-
ed on the ground of not beiug sufficiently
stamped. It appears to me that, in apply-

A
ing the Smmp Lovw, thie stamp must be paid ;

upon whut is stated in the instrament, and
c:\nm{t depend upoa collateral evidence, If a
mansigns a prowaissory note paybleondemand,
1t appears to me that the note ought to be
Stamped as a note payable ou demand,
ialthough there may be a collateral agree-
Went between the parties that the holder
:ifn:he- note will not present it for a given
of tf 5 or, if paid on demand, that the maker
‘4 ¢ note shall be entitled to a certain
sgmount of discount to be dedueted. In
_:ho‘:epresent case, according to the evidence,
“Teg S payable on demand were given in
. .lpect of all the other goods which were
decEreThe nate in  question expressly
Pl'omi‘q: tl:hét the defendants, on demand,
and H to pay to Messrs. Watson, Green
I§3 art, or order, the sum of Rs. 4, 310-
g, With interest,at the rate of 12 per cent.

aUnum, from the 30th August 1868,
e]el margin of the wote it is stated that
d ti.mg will be due on the 30th August, ‘

. Vale No.
5'i‘é§‘1m mentioned at the foot of the signa-
L. a8 intended to correet that mistake,
(1 4
.(2)2 H. &
(3) 4B &

Bow. H, C. Rep,, 0.
N, 4
C, 245, 242,

and to point out that, according to the real
transaction between the parties, what
way be called the price of the goods was
nnt to be dae on the 30th Augustyi, e,
was payable without any deduction for dis-
count.

Thero may be a partial or varying accep"

i tance of a Lill of exchange, but theve is a
. great distinction between a bill of exchange

and a promissory note. A bill of exchange ia
n request, by one man to another, to pay a
certain amount, aud the acceptor of the bill
may, according to the custom of merchants,
aceept only for part of the amount which
he is requested to pay, or he may accept
payable at a different time from tbat at
which he is requested to pay. Awvd that
seems cousistent with reason, but when
a maun signs a promissory note, all that he
promises to do is at his own discretion. He
not varying that which another, man re-
quests him to do. He cannot, therefors,
with any reason, state in the body of the
note that he will do one thing, and by a
memoraurtum  aunexed fo his signature
deelare that he intends to do another thing-
In this.case the defend:nts  expressly pro-
mised to pay, on domand, a certain sum of
moncy, but to their signature they annexed
the following words : “The sam of four
thousand three hundred and ten rupees,
twelve annas, and six pie only” (whick is a
different sum from that stated in the body
of the note), and “ forty five days from the
5th of Aungust” (which is also a different
date from that stated in the body of thenote).
They do not say that they inteud that the
note should be payable furty-five days after
date for the sam of rupees 4,310 12.6 ; and
they do not say :(—* Although we stated
oue thing in the body of the note, wé intend
to state a different thing in the memoran-
dum annexed to the signatures.” The memo-
randum annexed to the signatures is, there-

| fore, amnbiguous, to say the least of it, and

may refer merely to the memorandum in
the margin which specifies the contract
under which the note was given.

In the case of Fwns%rgve v. Peet (1), to
which T referred in the course of the argu-

1087. It appears probable that ‘ ment, Mr. Barop .Msu'tin said that,‘ ““ at the

f | trial, after consulting my brother Crompton,
1 thought that, !

i qualify bis acceptawce, he must do soin

if a drawee intends to

*

3

(1) 2 H.& N, 1.



io

THE SUPPLEMENTAL voL, 11

{5 B. L. R, p. 103,

unambignous langnage.” 'The present case
is still stronger, being the case of a pro-
missory note. If the defendants by their
signature iutend to say that what they
promise to do is to pay the amounnt annexed
to their signature at the date mentioned
ire the memorandum, and that they are vot
bouud by the terms in the body of the uote,
it follows that they onght to doso in the
most unambiguous language. In this case
1 have showu that the memorandum at the
end of the signature does not, in unambigu-
ous language, state that the makor is not|
to be bound by what he has expressly:
declared in the body of the note which hej
has signed.

Tn the case of Ferris v. Bond (1), it was |
held that a note beginning in the body of it
«“ 1. A. B, promise to pay,” and sigued ** A,
B. or else C. D.,” was a good mnotengainst
A. B.; in pther words, that the body of the
note prevailed over the signature ; conse-
quently that it was not & noto which in fact
would be bad, that either A. B. or clse C.
D. was to be bound by it. It was held that
the words “or else C. D.”” was only evideuoe
against C. D. of a conditional agreement to
pay, il A, B. did not.

In this case, T think, we may [fairly and
reasonably hold that the words aunesed to
the signature were not sufficiently eclear to
show that the signer of the note intended to
do that by his signature which was expressly .
st variance with what he was stated to
have promised in the body of the instrument.

I think that the Conrt is bound to put
a reasonablo construction upon documents in
cases like this,and not to allow a man to use
ambiguons language, for the purpose of
getting rid of a contract upon the ground
that it was not sufficiently stamped. It
would indeed be very hard npon parties, if a
Iaw, which was made simply for the purpose
of the revenne, should be so applied as to
allow meu to make contracts, and then to
violate them. It appears to me that the
decree ouglit to be amended,by adding to the
amount of the decrec the awmount due upon
this note, with iuterest thereon, at 12 per
cent, per avnum, “from the lIst October

| signed

: €. Chaile aud  Kedarnath Dey.

1268, The appellant to have his costs on
asule No. 2. ‘

Macpherson, J.—T admit that {fit had
be v clear, from ‘the words added by the |
person who sigued the uote, that his inten

!
o !

1) 4B. & A, 679,

tion was that the note was not to be payable

on demand, there would bave been no
proiissory note at all, But I thick itis
extremely doubtful  what was the real

object in adding those words. Mr. Keunedy
hus coutended that the way to read the note
is by troating it ag a note payable “ at forty-
five days’ sight, on demand,” or “on demand,
after forty-five days,”-—a reading absolutely
inconsistent with the terms of the note as it
originally stood. Bat it appears to me more
probable that the intention was wmerely to
show that interest wag not to  begin to ran
until after the lapse of forty-tive days, or
that if the money was paid before the lapse
of forty-five duys,discount was to be allowed.
We have the evideuce of the person who
the note, and it appears that
he himsell did not know the meaning of the
words which he added.  Madab Chaundra
Dutt says, ** [ was servant of K. C. Chaile
and Kedarnath Dey. Isigned the promissory
notes, [ was servaut of the firmn from its
commencement, I was the Gomastah. I was
Gomastah to K. €. Chaile and Kedurnath
Dey. T was Gomastah of the business of K.
Gadadhar
Doy used to work, The business of K. C,
Chaile and Kedarnath Dey used to be carried
on by Gadadhar Dey.  (adadhar carried ft
en. This is sigued by me. I was in the
babit of signing promissory notes. Gada-
dhar toldd me to do so. [T signed the two
names o tuis by auathority of Gadadhar
Dey.” Then,in answer to Mr. Keunedy,
he says, “ 1 wrote * forty five days from 5th
August.” I was told to do so. Gadadhar told

me ; I don’t kunow the meaning of it.
Gadadhar told me, and I wrote it. I kuow
nothing abinut its meanlng.” On further

oxamination by Mr. Keunedy, he says, I
know the goods used to be purchased, and
delivery taken, The terms were, money
was to be paid forty-five days after the goods
were brought; always forty five days after
delivery. 'The note wns signed on the goods
being delivered. After the goods were

| delivercd, the wuotes were brought to nfe,

and I signed them. Mouey has been paid
withiu the term, and discount allowed ; and
money has beeu paid after the term. If
money was paid within forty-five days,
discount was allowed. That was what I
wag told to write, and I wrote it, I wrote
according to my directions,”

So that, in the first place, he says he does

i not know what he meant ; and in the second

place he says thiar he rwmeant that which is
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m opposed to what Mr’ Kennedy
pontends that he may have meant. In my
opinion there is nothiug to lead me'to
guppose that he intended to alter the note
from being a note payable ** on demand” to
a note which was not payable on demsand.
Therefore, I think- the note is sufﬁcigz)tl)f
stamped, and ought to have been admitted
in evidence.

Attorneys for Appellants :
and Hoyle,

Attorneys  for
Judge and Ganyooly.

Messrs. Hatch

Respondents :  Messrs,

plaintitf should "live with him, but should
remove at the request in writing of the
defendant. The plaintiff, on or about the
12th  July 1869, discovered' that the
defendant was carrying on an adulterous
intercourse with his wife, and thereupon
wrote to the defendant through his attor
neys asking that the partnership shonld be
dissolved. Negociations were entered into
between the partners for this purpose, but
they were afterwards broken off, Ou the
29th of July 1869, the plaintitf filed a
petition for a dissolution of his marriage on

B. L R Vol. V, p. 109,
(Oriyinal Cleil.)

The 3rd February 1870.

the ground of his wife’s adultery with the
defendant, and a decree uis: for dissolution
of his maringe was made on the 20th
December 1869. The material question in
the case was whether the defendant’s
having committed adultery with the plaint-

Before Mr. Justice Marpherson.
ABBOTT ». CRUMP,

Partnership, Dissolution . of —Adaltery of
Partner with Wife of Jo-nartuner.

Adultery of one partner with the wife of his co-
partner, is a sufficient grouad for dissoludion of the
partnership,

Tr1s was n suit for dissolution of partner-
ship, for an account, for the appointment of |
& receiver, and for au injunction to restrain
the defendant from dealing in any way
With the co-partnership business aud etfects,

The platntitf and  defeudant entered into
Partuership, as chemists and druggists
under the name of Cramp, Abbott nuid Co,,

Y articles of aated  the 10th

agree:ment

Deptember 1864, the partperskip  to
Continue for eight years from 17 date.

' his agreemeut was revoked Ly othoer
‘Srticles  of agreement  dated  the 13th of
Pecembor, 1867, und.r  which they entered
Wto a fregh partuership ~for the remainder
O the ejyshg years, it beiny agreed that the
ﬁ-_fendant should have & - share and the
ﬂutiﬂ‘a%rd share in  the.business. It
& Provided that the plaintitt should
*’f"e bis time and attention to the
“:lness 80 that it should fully compensate
=¥ the share he took, and that the defend.
Eui shionld display  sach’ interest in Lli.e
ﬁfe{‘;:eés as lay inn his pusor, wx@hunt detri-
ao to his other prospects in life. It was
i, Provided that the defendant “hould
i-er-'lnd reside at  his option in the upper
S0l the bhusiness premises, aud that the

i

if's  wife was sufficlent gronnd for
dissolution of partnership.
L]
Mr. Marindin (with him Mr. Hyde) for
the plaintiff,  contended  that though

tadultery committed by one of the partners,
l‘ *“even of a most disgraceful and profligate
(deseription” with another man’s wife, might
be no gronnd for dissolving the partnership,
f-——\’naw v. Allfard  (1)—adultery by one
partner, with the wife of his co-partner,
was a sufficient ground for decreeing a
dissolution of the partnership.

The defendaunt in person contra.

Macpherson, J.—~In this case the first
qnestien-is  whether the fact of the defend-
ant having committed adultesy with the
wite of the plaiutiff, is a sufficient ground
for the dissolution of their partnership,
I'readily admit that immorality generally
is nol a ground, aund also that the mere fact
of one partner committing adultery , with
othor than the wife of another partner is
no ground, bat anything which makes-it
practically impossible for parties to join in
the work of their partnership is a ground
for dissolution, aud it is one of the first
principles that it should be so. Adultery
has  been proved,” and a decree for
Jdissolution of mafringe made under
such circumstances that it is absolately
impossible - for the plaintiff to carry on
any busipess with the defendant. 1 have
no doubt whatever' that adultery with a
partner’s wife is a® sufficient grouud Jor
dissolution of Ehe partnership ; other facts

(1y L. 'R. 3 Weekly Noter, M. R. 62,





