THE SUPPLEMENTAL vol. 11

(5B L R, p. 76.

B. L. R. Vol V,p. 76.
(Original Cinil)
The 11th January 1870.

Before Sir Barnes Peacock, Kt., Chief
Justice, and MMr. Justice Hacpherson.

GOBARDHAN BARMONO,
versus
SRIMATI MANI BIBIL

Appeal to Privy Council, Petition of—Delay
in Transmission—-Power of High Court
to strike it off the File.

Until a petition of appeal to the Privy Council
presented to the High Court has been admitted and
sllowed, b party has no right of appeal to the
Privy Council. If the petition is ailowed to rennin
on the file of the Court, and s not prosecuted
‘Within a reasonable time, the Court bas powerto
order its removal from the fils.

o

THis was an appeal from the decision of
Mr. Justice Phear, refusing an applieation
to strike a petition of appeal to the Privy
Council off the file for delay in prosecuting
ie.

The ease on the original hearing is report-
ed in Volume 3, B. L. R., 0. C,, 126.

Mr. Jackson for the” appellant countended
that there was no rule that a petition of
appeal must be filed within twelve months,
after leave to file has been granted ; that
the application of the respondent shonld
have been made befire the Privy Council,
and that this Court Lad no power to enter-
tain it ; and further that this appeal ought
to be allowed, as it came within the provi-
slons of the30th Sectiou of tlie Charter of the
Supreme Court, referring to Woomeschunder
Paul Chowdhry v, Issencivmtor Poyl Chow
dhry (1) and Gorden v, Lowlher (f_’) .

MrGraham (Mr. Bonnerjee with him) for
the respondent contended that, as the
petition had ouly been filed,and not allowed,
it had not gone out of the jurisdiction of
this Court, citing, In support of his argu.
ment, Sreemutty Ranee  Hurrosoondery
Dossee v. Cowar Kistenauth Roy (3) ; and
further that, as the appellant had taken no
steps towards prosecuting the appeal) that
the appenl ought to be struck off the file ;'
Woomeschunder Paul Chowdhry v. Issen-
chunder Paul Chowdhry (1), Sreemuity

e e — — i
()} Morton's Rep., 59, 160.

42} 2 L. Rayea Bep., 1447,

(8) Fulten's Kep., 10,

Rabutty Dossee v. R.udomuuth Sen (1), St
Louis v. 8t Louis (2). Until the petition of
appeal Is lodged, the Judicial Committee of
the Privy Council bave no jarisdiction to
entertain  any application in  an appeal :
Gungadhur Seul v. Sreemutty Radhamoney
Dassee (3).
Mr. Jackson in reply.

The jodgnment of the Court was deliver-
ed by

Peacock, ¢, J.—T think that the learned
Judge Lasl power to disiniss this petition,
The petition is not an appeal to Her Mnjesty
in Couucil, but it is & petition to this Counrt
directed to the Chief Justice and his com-
panion Judges, stuting that the petitiouez'f

feeling  hiwself avervieved is  desirous o
N ling to Her Majesty in Couucil. Tt i®
appealing to Her Majesty in Couueil. i
an  application  to  this Court that all

nevessary orders may be made to enable the
petitioner te appeal to Her AMuajesty ia
Council, and that seems quite in conformity
with Section 30 of the Churter of the Inte
Supreme Court, which suys that in all cases
in which ¢ any person shall find him, her,
or themselves, nggricved by any judzment,
deeres, order, or rule of the raid Supreme
Court of Judicainre wt Fort Wiiliim in
Bengal, it may be Luwful for him, and them,
to appenl to nz, onr  heirs or successors, in
our or their Privy Couucil, in such manner,
and under such  restrictions  and qualitica-
tions, us ure  hercinafter mentioned,—that
is to say, in all judements, decrees, or
decretal orders made by  the said Supreme
Court of Judicature at Fort William in
Bengal, in any civil case, the party and
parties against  whom, as to whose imme-
diate prejudice the eaid judgment, decree,
or deeretal order shall be or tend, may by
his or their huinble petition, to be prefevred
for that purpose to the said Supreme Court
of Judicature at Fort Williawm  in Bengal,
pray leave to. appeal to us, otir heirs or
successors in our or their Privy Council,
stating in such petition the cause or causes
of appeal ; and in case such leave t~ nnnenl
be praged by the party or par: i3
at ouce directed to pay any £ u.
or to pirform any duty, the il S
Court of Judicature at For  Willi...
Bengal shall and is hereby ~mpuveve:
award that such yudgment, dovwo, or oo
sball be earricd juto executiiiu, or that

(1) 6 Moore’s 1. A., 346,
(2) 1 Moore’s P. C.; 143,
(3) # Modre’s P, ¢, 411,
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suffickent security shall be given for the
performance of the said judgment, decree,
rule, or order, as shall be most expediont
to real and substantial jnstice ; provided
always that; when the suid Supreme Court
of Judicature at Fort Wiliiam in Bengal

shall think fit to order tuc judgment,
decree, rule or order, to Lo execcuted,

security shall be taken from the other party
or parties for the due performance of such
order or decree, as we, our heirs, or succes-
sors, shall think fit to make therenpon ; and
in all cases, we will and reguire that
security should also be given, to the satis
faction of the said Supreme Court of Judi-
eature at Fort Willinm  in Bengal, for the
payment of all such costs as the said
Supreme Court of Judicature at Fort
William in  Bengal may think likely to be
ineurred by the said appeal, aud also for the
performance of such judgment or order as
‘we, our helrs or successors, shuall think 6t to
give or muke thereupon ; and upon such
order or orders of the said Supreme Court of
Judieature at Fort William in Bengal,
thereupou made, being performed to their
satisfaction, the suid
Judicature at Fort William  in Beungal shall
ellow the appeal, and the party or parties
80 thinking him, her, or themselves
aggrieved, shall be at liberty to prefer and
prosecute his, her, or tleir appeal to us,
our lieirs or successers, in cur or their
Privy Council, in suth manver and form
and under such rules as are observed in
8ppeals made to us, from our planiations ov
oolonies, or from our islauds of Guernsey,
Jersey, Sark, or Alderuey.” Thas it is
Bot until a petition is presented to this
Court upoun proper cecurity that the party
288 a right to prefer his nppeal to the
¥rivy Couneil.

Section 31 applies toa case in  which an
8ppeal has been allowed. It says that
- M all guch cases, the Supreme Court
shal} certify and transmit, under its seal,
to the Privy Couucil, a true and exact
?:Py of all the evidence, proceedings, judg-
‘nemﬂ, decrees, and orders had or made
B 8uch causes appealed,” so that it is not
Yl a petition is allowed that the
u Necript of the record fs to be ment to

St Majesty in Council. -

MBy the orders of Her Majesty in Council

1838, Section 6 (1}, it is said that,

W Sweut and Ryaw's Rules and Orders
App. 106. , .

Sapreme  Coure of |

" in default of the petition of appeal of
the appellauts being lodged in the Privy
Council Office, within three calendar months
from the registration of the arrival of the
transeripts, or in defanlt of the appellant’s
case being carried in within one year from
the time of such registration, the re-
spondent shall be entitled, i either cass,
to move to dismiss the appeal for want of
prosecution.”

It appears to me, therefore, that, until
the petition presented to this Court is
admitted and allowed, a party has no right
to appeal to Her Majesty in Council. If
the petition is allowed to remain on the
files of the Court, and is not prosecuted
within a reasonable titne, the Conrt has
the power to order its removal from the
files. In this case Mr. Justice Phear has
given hls  reasons for thinking that the
petitioner has not shown sufficient grounds
for the delay in prosecuting his appeal,
or for being allowed to proceed with it
now, and I see no reason to differ from
the learued Judge in that ‘respect, and,
conzserquently, 1 think that the present
Inppeal  from his judgment ought to be
dismissed with costs.

I may also add that, by Section 39 of
the recent Charter by which the power
i to appeal to Her Majesty in Council is
fallowed, itis to be ** subject to such rules
and orders ng are now in force, or may
from time to time be made respecting
appeals ” to Her Majesty  in Couuneil from
the Courts in the Presidency.

Attarney for Appellant : Mr. Fink.

Attorneys for Respondent : Messrs. Judge
and Gangooly.






