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In Morto,,·. R'·jl .• fi9, 160.
.(~) 2 VI. Ray"•.Hep.. 1447.
(8) :l"UltDU'•.Hel'" 1(1.

Ra',u!fy Ilossee v. R i donuuth. Sen ';1), ~t.

Loui» v. Ft. Louie (2). Unt il the petition of
(O"iginal Gi,.it.) np\'en! Is lotlge,l, the Judicial Committee of

, the Privy Council have no jurisdiction to
The lith January 1870. e\ltf>1'tair~ !lny npplicatioll in nil nppeal :

Before Sir Bar-nee Peacock; Kt., Chief I (;'mr;{/d~l1lr Se,,1 v, Sreellllltty Radha7llolle'V
Justice, and .AIr. Juetice Macpherson- I Doseee (3).

GOBARDHAN B.\lOlONO, ilk Jackson in reply.
The judgment. of the Court wns deliver­

ed hy

Peacock, C. J.-T thiuk tlmt the learned
,T u.lge b\'l power to d isruis« thig petit ion..
The p"tition i~ not nil H"pca! tn Her :\llIjeaty
in Council, but it i~ l\ pet it iou to thi~ Court
directed to the Chief Justice aUI! Ids com.
puniou Judges, ,;tu~:ng that the petitionel'

ffeel iug hilllsl'lf 1\;!L!l'if~ved i~ desirous °
appcaling to Her Mlijesty in Council. It ill
all application to th is Court. that all
lWCCSS!\ry orders Ulfly be m-ule to enable the
petitioncr to IIppeal t.o lIr-r ~lajesty iii
Council. an,l t li« t S"PIl1~ quite in couformi ty
with Seetion::O of tho Charter of tho late
Su prciue Court, which ""ys t hnt in 1111 cases
in which" (lily pe1',oll Hh:dl find h irn, her,
or themselves, lI;,;grit.:ved by lIll)" ju.izmcut;
,I"crp,\ ordr-r, 01" rule of tbn sni.I Suprema
Uourt of .lu dic.u u rc Ht Fort \Viilbm in
Bellg;,l, it mny be lu wful for him, (lId them,
to 'lI'l'elll to 11~, o u r bein; 01' successors, in
our or' t heir Privy C01111<~il, ill such n.nuuer,
and u u.l cr such "rL'striot ious and quulitlon.
t ious, 1\8 lire hcreiuuft er lllcntioue,l,-that
is to sny, in all jllflgnH'nts, decrr-os, or
decretal orders Illude by the said Supreme
Court of Ju.lie.rturo at Fort 'William in
Bt.:nglll, in any civil case, tho party nnd
pn rt ies ngaillst whom, ns to whose imme­
diate prejudiee the sn id judgment, decree,
or d ccret nl order shall be or t euri, nlllY by
his or their hldH\lle petit.ion, to ue preforre-I
(or that purpose to the said Supremo Court
o( Jud icut uro at Fort \Villiall1 In llellgnl,
pmy leave to nppenl to us, 01'11' heirs or
successors in our or their Privy Council,
stnting in such petition t1.'e CfLURe or cnuses
of Ill'peal ; and in case sncl. leave tr> """1l.,1
be pr:\yed lly tile pflrty or par: is

lit alice direeted to pay allY f '1],
or to jJerform any duty, the "id S
COllft o( Judir:ltllre lit Fo: WilL.,
Bengal811all nnd is hereby "m1'l"'\'e;'c~ ~,

nwuI'll that snch ,jndgment, (Lo '.'(', or (,."i';)

I!hall htl cnITinl iuto execlI:ic;', or that

Appeal to Privy Council, Petition. of-Delay
In Transmission--Power of HIgh Court
to strike it off the File.

'l'HIS \V~S an nppeal from the decision of
Yr. Justice Phear, \'efIlRiug 1\11 npl'licatiou
to strike n peti t iou of appeal to the Privy
Council off the tile for delny iu prosccutiug
It.

Until n petitiun ur appeal to the Privy. Council
pr<.ented to the High Court ~l"" been a,lllnUe,! and
allowed, \. parry has IlO. rll(ht ,of appeal to the
Prlvy Couucil. If th" petltlu:! I" :t1luwe,1 to reui.uu
on the file uf the Court, and,s llot prosecut e,l
'lrlthln 1\ reasonable time, the Cuurt has pUlVer to
order its removal frum the fi le.

The case au the ori;rinal hcarillg" i~ report­
ed 111 Volume 3, B. L. IC, 0. C., I :W.

Jlr.•Jackson for tho' IlppelLmt contended
thnt there WIlS no rule t.hnt l\ petition of
appeal must be filb<1 within twelve months,
after leave to file !Ia~ been grantcd ; that
the applicatlou of tho respou.lent shou ld
IIRve been made bcf,ire the Privy Con neil,
aud that this Court. had no powcr to en t er­
tain it; and further that this appclll ollght
to be allowed, as it cume within the provi­
.IODS of the 30th Section of tho Charter of the
Supreme Court, referrlmz to lVoomescllll1l,Jcl'
Paul Ch:-ltod1l1'!1 v. bS('!I!'·!'''<'(·,. Pi-u] Cllvw
diary (1) and Gorden v. L"wflwi' (~).

Mr.·Gralul'I1Z (Mr. Ilonnerjee with him) for
the respoudent cont eu.led t hut, as the
petition had only been filed.and 1I0t al lo wed,
It had not goue out of tho jurisdiction of
this Court., citing, In support of his nrgu.
ment, Sree1nutty Ranee HU,.7·osoon,ter.1f
Dossee v. COW(l1' Kistenfluth Ro!! (3); alld
further that, as the l\PJlOllnnt had taken 110

.teps towards 1'roseoll tiug the a ppen I, t Jll\t
the appelll ollght to he struck (Iff the file:
WoOmeSCh?Jfldel' Pm" CllOwdltr!l v. ISSf'n·
dltnd~,. P,ntl CllOwdlwy (I), Sr~mlllt!l
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;;ffic\mt security shall he given for the
performalJce of the said judgment, decree,
rule, or order, as shall be most expedient
to reul and aubstnn tial jnst ica ; provided
alwllYs that; wll,l3ll the suid Supreme Court
of JudiclltUl'e nt Fort Wil.i.cm in Bellglll
shall think fit to order t,w judgment,
decree, rille or order, to IJO exccuted,
eecnrity shnll be taken from the other pnrty
or parties for the due performance of such
order or decree, aa we, our heirs, or succes­
80r8, sha]] think fit to make thereupon; and
in nll onses, we will aud require that
security should also be j!iven, to the satis
faction of the said Supreme Court of Judi­
eatnre at Fort 1Villi:1£1l in Beugul, fur the
payment of all such costs us tile said
Supreme Court of J ud icnt uro nt Fort
Wtllitlffi 'in Bengal lllay think likely to he
incurred by the said up peal, uud also fur the
performance of such jlldgnwllt or ord er Ul:!

'~e, our hell'S or successors, shall think fit to
give or 11111ke t l.ereupon ; aud 1lj1"lI such
order or orders of t l.e SII i.l Su premo Court of
Judicature at Fort Willinln ill Bengal,
thereupon made, beillg perfornu-d to their
all!isfllction, the Raid Su pr euro Court of,
Jndicatnre at Fort WilIi:,l1I in Beugal shall
allow the IIppeal, find tho phrty (II' jlllrties
so thiuldllg him, her, or t l.emsclvcs
aggrieved, shnl! be at liberty to jlrefcr lind
prosecnte liia, her, or t l.eir HI'l'cnl to II,~,

our heirs or Rll('CCS80rs, ill our 01' their
Privy Council, in 811(;1t mun ner aId form
and under such rules as nre observed ill
appenls made to us, from our plantations or
oolollies, or from om' is1a\lllfi of Gllt'rnsey,
Jersey, Sark, or Ald,'ruey." 'I'hus it is
not until II petition ill presented to th is
POllrt upon proper sectu-ity Ihat the purty
~11~ n right to prefer his 11 PI' eul to tLe
.-rlvy Council.

Scction 31 npplies to a case in which PIn

~p.peflI hAS been nllowed. It SflJS that
III all such cases, the Supreme Court

ethan certify and transmit, under its seal,
,0 the Privy Council, n true lind exactt'Pl of nIl the evidence, proceedings, judg.

1 entB, decrees, find orders had or made
,n B,nch CR\lSeS appealed," so that it is not
t:tll ? petit lou is allowed that the
It nscl'lpt of the record Is to be sent to
. er Majesty in Council.

Or By the orders of Her MAjesty' III Council
~8, Section 6 (I), ;t is said that,

(1) SIU~~'-lt-~tl'll~~~n~- Rule. /Iud Orde~.
Ai'\', 106,

" in defanlt of the petition of appeal or
the nppl'l1n11ts being lodged ill the Privy
Councrl Office, within three cnleudar months
1'1'0111 the registration of the lIrriy,\1 of the
transcripts, 01' in <\efanlt of the appellant's
case being cnrried ill within one ye!lr from
t he time of such registration, the re­
spondent shall he entitled, ill either case,
to move to dismiss the appeal for want of
prosecution."

It appears to me, therefore, that, until
the petition presented to this Court is
admitted lind allowerI, a purty has no right
to appeal to Her Majesty In Council, If
the petition is allowed to remain on the
files of the Court, find Is 110t prosecuted
wit lrin a rensounble time, the Court h:ut
the \Jower to order its removal from the
files. III this case Mr. Juatice Pheur hns
given his rensous for thinking thnt t1i~
petitioner has not shown sufficient grounds
fur tho delay ill prosecuting Ilia appeal,
or for being allowed to proceed with it
now, ami I see 110 rensou to differ from
the lenrue.l Judge in that' respect, and,
consequently, I think that the present
nppeal from hia judgment ought to be
dismissed with costs.

I mny also f1(111 t hnt, hy Sectiou 39 of
the recent Charter hy which the power
to appcal to Her Majesty in Council is
lIJIowsrl , it is 10 be "Bnlject to such rules
111,,1 orders us I\re now in force, or may
from t lure to time be made respecting
lIpl'enls" to Her MajeHty in Council (rom
the Courts ill the Prasldeuey.

Attorney for Appellant; Mr. Fink,

Attorneys for Respondent: Mei31's, JuJq~

and Gal/gooly•




