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KELLY v. KELLY and SAUNDERS.
fﬁg-respondent‘s Right to b» heard in Appeal
—Adultery—Alimony—Divores Act (IV
:0£1869), 8. 37— Access to Children—Costs.
.
A husband brought a snit for divorce against his

preon the ground of her adultery ; the co-respen-
Rt appeared in that suit. The vespondent appealed

N the groun® ; inter alia) that, vn the evidence, the
PME ought to have held that the adultéry was not
ved. Held that in that apgeal the eo-respondent

E¥8 0ot entitied to ba heard in opposition to  the
Ppeal, -

£ -

.T-'" Conrt has power, under Section 87 of act 1V
E 869, to order permanent alimony to the wife,
ul:n a husband obtaing a divorce on the ground
b, 1o adultery. When the marviage is dissolved
o) Accouut of the adultery of the wife, she is not

=

?”'E'm}‘v(l to have access to the chiliren of the
L ll‘rmgo_ .
Targ was an appeal from a decision of Mr,

‘J'i‘:"f’e Phear in a s_ui»t ander the 'Imlian
B 00 Act, IV of 1869. The suit was
r“'s-gg:(;t by l‘he' hu.\"hn,n'l for a divorce, on
; itim:md of his wife’'s adnltery, and the
e et had, by order of the Court, deposit-
of tl;:;'(.)-(m’rc & snm to cover the expenses
g“' 'V?-lfes costy and  adimony z)e;riielzre
%"l‘ekl". Fustice Phear, on the evidence
Bd d Mm, gave a ducree_ nest for a divoree,

creed dumages against the co-respon-

dent (1). From this decree the respondent
appealed, principally on the groand that
the evidence did not show that adultery
had been committed.

Mr, Creayh and Mr. Hyde were heard
for the Appellant. :
Ll
Mr. Marindin and Ir.  Cowell for the
Respondent were not called on,

Mr, Pifard applied to be heard on be-
half of the co-respondent.

Peacock, C. J.—1 think it clear that the
co reapondent has no right to be heard in
this appeal in opposition to the appeal of
Mrs, Kelly, The appeul is on the ground,
first, that, nupon the ecvidence, the learned
Judge ought to have found that the
adultery was wnot proved. of thes co-
respondent can appear and oppose on that
gronnd, and say that the Judge was . right
in  finding that adultery was committed,
it would be centrary to the prayer con-
tained « in  his written statement, in
which he prayed that the Judge wonld
reject the prayer of the petitioner. The
sume reasouing applies to the other two
gronnds of the appeal. Tt is said by Mr,
Pifard, that possibly Mr. Sauauders, may
have au interest in setting aside the decres,
ou the ground that if the divorce is granted,

Mr.  Sannders will be obliged to murry
Mrs. Kelly ; but I know of no legal obliga-
tion on the part of the corespondent to
marry her, and nnder these circumstances
it appears to me that there is no ground for
heariug the co-respondent. _
It appears to me that there are no gronnds
for reversing the decision of Mr. Justice,
Phear, wpon the question of fict ag to
whether adultery wag committed by Mr,
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Sannders and Mrs. Kelly, or apon the ground
that that adultery was condoned.

The rules npon which the Courtsact in
cases of this kind were very clearly laid

protection to the rights of mankind, if they
let themselves loose to subtilties and remote
and artificial reasonings upon such subjects,
Upon such snbjects the rational aud the

down by Lord Stowell in the case of | legai inturpretation must be the same. It

Loveden v. Loveden (1). He there said : “It
s not necessary for me to state much at lurce
the rules of vvidenee which this Court holds
upon subjects of this nature, or the princi-
rles upon which those rnles ara constrneted:
they are principles so consonaut to reason,
and to the exigencies of Justice, and 8o often
onlled for by the cases which oceur in these
Courts, that it is on all accounts sufficient
to advert to them ULriefly. Tt isa funda-
mental rale that it is not necessary to
prove the direct fact of adultery; because,
if it were otherwise, there is not one case in
a hundred in a which that proof would be
attainable : it is very rarvely indeed that the
parties are surprised in the direct fact of
adnitery.® Inevery case almost, the fact
in inferred from circumstances that lead to
it by fair inference ns a necessary conclusion;
and nnless rhis were the case, and uunless
this were so held, no protection whatever
conld be given to marital rights. What
are the circumstances which lead to such
a conelnsion eannot be Iaid down nniversally,
though many of them, of a more obvious
nature, and of more frequent occurrence,
are to be found in the ancient books. At
the snme  pe it is impossible to indicate
them universally, because they may be infi-
nitely diversified by the situation and
character of the parties, by the state of
general manuers, and by many other inei-
dental circnmstances apparently slight and
delicnte in themselves, but which may have
most importunt bearings in decisions upon
the pagticular case. The only general rule
that can be lxid down upon the subject i3,
that ,the circumstances must be such as
would lead the guarded discretion of a
reasonable and just man to the conclusion ;
for it is not to lead a rash and intemperate
judgment, upon appearances that are equally
capable of two interpretations ; ueither is it
to be a matter of artificial reasoning,
jndging upou such things diflerently from
what would strike thé& carcful and eauntions
counsiderntion of a disereet man.  The facts
are not of a techunical nature ; \‘,hey ave facts
determinable upon common grpunds of
reason, and Conrts of Justice would wander
very much from their proper office of giving

g

§1) @ Hagg. Con. Rep, 2.

| is the consequenca of this rale that it is not
f lecessary to prove a fact of adultery in time
taud place ; circamstances need not to  be so

specially proved, as to produce the econclu-
+ sion that the fact of adultery was committed
{ at that particular hour or in that particular
{ rocw ; general cohabitation has boen deemed
enough.”

The appeal was dismissed with costs, and
the decree nisi was made absolute,

Mr. Oreagh applied for permanent alimony,
citing Keats v. Keats and Montezuma (1),
and that the wife might have access to her
child.

Mr. Marindin, contra, cited Winstone v.
Winstone ant Dyne (2), Rateliff v. Rateliff
and  Adnderson  (3), and Thompson v,
Thompson and Sterm/ells (4), as to access.

Mr. Creagh in reply.

Peacock, C. J.—Tle cases which have been
cited establish  that, under the Euglish
i Divorce Act, the Court has power to award
; permanent alimony to the wife, even when
! a husbund obtaing a divorce on aceount of
i addultery committed by her ; aud I hdve no
- doubt that, under Section 37 of Act IV of
11869, this Court may order permanent
| alimony to the wife under similAr circums-
tances. The first clause of Section 37 enacts
i that ¢ the High Court may, if it think fi,
| on any decree absolute, declaring a marringe
to be dissolved, or on any decree.of judicial
| separation obtained by the wife, order that
I thy husband shall, to the satisfuction of the
Court, scoure to the wife such gross sum of
i money, or such annual sum of money, for
any term not exceeding her own life, as,
having regard to her fortune (if any), to
the ability of the husband, and to the con-
duct of the parties, it thinks reasouable i
and Clause 4 says that, *“in every such
cuse, the Court wmay make an order on the
husband, for payment to the wife, of such
monthly or weekly sums for her maintenance

aud support as  the Court may think
rewsonable.” .

(1) 1 8. & T. 834

(2) 28.& T, 216.

(3) 18, & T, 467.

{4) 2S.&T., 403,
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"1t wns contended in the course of argu. ' be obliged to retire on his pension at the

ent that the words ** obtained by the wife”
it the end of the st clanse of Section 57,
gverrode the whole of that clanse ; and that,
eonsequently, the power given to the Court
to order alimony was only when a decree
absolute declaring a matriage to be dissolved
should be obtained by the wife. Buat that
1s clearly mot the grammatical constraction
of the clause, for two different kinds of
decroes are evidently referred to,—the first
is on any decree absolute declaring a wmnr
riage to be dissolved ; the second, following
‘the word * or,” on any decree of judicial
separation obtained by the wite.

I have no doubt that the intention of the
Legislature by this section wus to give the
High Court the same power as the Conrts
have in Eugland, and that the grammatical
construction is the correct one ; and con-
sequently that the Court may, if it think
fit, on any decree absolute, declaring a mar-
tinge to be dissolved on acecount of the
adultery of the wife, make an order on the
husband for payment to the wife of such
mounthly or weekly sums for her mainten-
ance and support us the Court m.y think
feasonable.

The evidence in this case did uot satisfy
e that the husband was conniving at tho
sdultery of his wife, or that he had been
Builty of such wilful negleet "or misconduct
of or towards her as would justify the Court
,ill—refnsing to pronounce a decree of divores,
doder the 4th Clause of Seotion 14 ; but [

0 think that, in this case, the husband
did not take that care of his wife which he
ought to have doue ;* for it appears from
4he evidence that he allowed her to go out
fo Parties alone without accompanying
Aer; and that hLe allowed ber, on those
Mensions, to remain out until late houra
of . the wight. The co-respondent  has
;‘bleonded,_'aud there appears to be uo hope
K“ be will make any provision for Mrs.
Kelly,  Uoder these circumstances, the
qestion ig whether a small sum should bs
z10wed to her for maintenance and sapnort,
_:a'.:.hether she should be Ieft in a state of
“eatitution,

“‘.rmm the afidavit of Mr. Kelly, it appears
‘9: hfs pay amoants to rapees 519.8 a
2o0th, and that his marriage expenses ure
;E;P:ee 44312. He bas

by

*m'l“Vit that he fully expeots that he will

two daughters, one |
he respondent, Mrs. Kelly, and oue by
former wife ;and he swears in  his,

|
i

|
!
|

end of the present vear, and that then his
income will be reduced from rupees 519 8
to rupees 220-12. The petitioner hias otfered
to settle on Mrs. Kelly the damages whieh
he 1ay vecover in the snit, but theve
appears to be very little prospect that those -
damages will be ever realized.

Under these circumstances, it appears to
the Court to be reasonable that the Conrt
should make an order on the hushand,
uander Clause 4, Section 27 of Act IV ot
1369, for the payment to Mrs. Kelly;
the respondent, for her maintennnce aud
support, of the sum of rupees 57 a wmonth,
80 long ns she continnes to lead a chaste-
and proper life, and contintes noamarried.

Tu addition to that, we think that Mr.
Kelly ought to settle upon Mrs. Kelly anyp
amount which may be realized of the
damages awarded, for her beuefit,” so long
a3 she continues chaste and uonmarried ;
and after her death, or on forfeiture of that
amonut on account of any riscouduot, the
amount shall be for the benefit of the obild
by lher.

The cases seem to establish that the wife
is uot entitled to have access to the ohildren
of the marringe, when the marriage bas
been dissolved on account of her adultery.

We canuot, therefore, order that Mrs. Kelly

should be allowed to see the child.

We think that Mrs, Relly ought to bhe
allowed the costs of this motion for alimony
out of, and not exceeding, the amount of
the balance in Court. These costs- will be
taxed on the same scale as that on which
her costs were taxed in the original suit.
The costs of the settlement of the damages

recovered will be paid out of the amount,
if any, recovered. ;
Attorney for Appellant : Buboo D. C.
Dulta.
Attorneys  for Respondent :  Messrs,

Kobertson and Co. and Mr. Leslis.





