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The 19th May 1865.
Present :
The Ilon'ble H. V. Bayley and J. B. Phear,
Fudges.
Mahomedan Law—Partition—Gift of share
before.

Case No. 2741 of 1864.

Special Appeal from a decision passed by the
Fudge of the 24 Pergunnaks, dated the 181k
Fune 1864, affirming a decision passed by
the Second Principal Sudder Ameen of tha!
District, dated the 10th Seplember 1863

Musst. Ameena Bibee (one of the
Defendants), Appellant,

VErsus

Musst. Zeifa Bibee (Plaintiff), Kespondent.

Mr. G.C. Paul and Moulvie Aftabooddeen
Jilahomed for Appellant.

Naboos Anund Chunder (shosal and Kedar-
nauth Challerjee for Respondent.

According to the Mahomedan Law, one of two
sharers can give over his share to the other even be-
fore partition,

Tirs was a suit for declaration of tile
to certain Jand, which the plainiff alleged
was given by the defendant Ameena Bibee
to her brother, Golam Mortoza, and, on his
death, devolved upon them, the plaintiffs, as
his heirs.

Both the lower Courts found in favour
of the plaintiffs. The Lower Appellate
Court, in its judgment, said : ““ The father of
*the plaintifls and of the defendants died,
“ leaving one son, Golam Mortoza, and three
* daughters, 1lomfa, Khatum, and Ameena.
“ The son took 6 as. 8§ gds., and each of
‘“the daughters 3 as. 4 gds. In these
* proportions the lands, houses, &c., were
* divided amongst them after valuation by
“an arbitrator. The defendant Ameena
“ made a present to her brother of the whole
“share accorded 1o her.”
Appellate Court then goes on to recite the
contention of each party, and referring to a
plea put forward by the defendant *that
“the gift was Arbamusher, that is to say, a
“ gift of property which is joint and un-
« divided, and thercfore invalid,” says : “ The
“latter plea is inserted in the grounds of
“appeal, but has not argued orally, and

“it is of no value, for it is clear on the-

s evidence, and indeed it is admitted, that
“a panition was made of the lands, &c,
“left by her father, and that her gift was
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« made after the pattition was effected. ”’
Also, in reference to the plea of Ameena,
that she gave her brother only a life-inter-
est in her lands, the Lower Appellate Court

finds there is no indication that the brother’s
right *“in the lands was restricted in any
way,

On special appeal to this Court the de-
fendant urges :—

rs{,—That the Lower Appellate Court is
~wrong in its construction of the arbitrator’s
award, inasmuch as that award does not
show that any division was come to before
the gift was made ; at any rate it is clear
from it that no division ever was made
between the share of the defendant and
that of her brother, and consequently the
gift by her of her undivided share was void
by Mahomedan Law.

2ndly.—That the terms of the gift convey-
ed a life-interest only, and did not constitute
_an absolute gift

The gift by Ameena to her brother seems
to have been made by parol, but the best
evidence of it is afforded by the written deci-
sion of the arbitrator, which sets out all the
essential facts of the transaction, and was
_accepted by all the parties to this suit at
the time it was made as a correct and bind-
ing version of the matters dealt with
therein. From this document it appears
10 us that the division of the shares and
the gift by Ameena formed parts of one
and the samec transaction. Nothing is
expressly said as to the order of time in
which these two things respectively took
place; and, in the absence of any statement
on this point, the Court below would have
been right in presuming that they took
place in such order of succession as would
carry out the intentions of the parties,
rather than in that which would render the
gift void. But we observe that the Lower
Appellate Court does not decide upon mere
presumption alone, for it says that it was
admitted by the defendant *that the parti
tion was made, and that her gift was made
after the partition was effected.” That
this partition did not extend so faras to
divide Ameena’s share from her brother’s
is not important, for we hold on the authority
of Case XII. of Macnaghten’s Precedents of
"Mahomedan Law, that one of two sharers
can give over his share to the other even
before division.

We, therefore, see no reason for ime
' peaching the decision of the Lower Appel-
|late Court with regard to the. validif§ of.
" Ameena’s gift to her brother.
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Neither, on consideration of the terms ! date of the plaintiff’s obtaining possession,
of the gift, do we think that the Lower ’ nor the date of the firal order of the Civil
Appellate Court was wrong in holding that | Courts in the regular case brought by the
it was absolute, and the conditions eﬁective‘opposite party to set aside the said order
to pass all Ameena’s interest, which Ameena ? for restoration of possession as argued by
desired to impcse in restraint of alienation, i the plaintiff. The cause of action for the
&c., do not indicate to us that she intended mesne-profits is the date on which they be-
to reserve to herself any further or future | came annually due. The plaintiff cannot
interest in the land. !claim any deduction in this case for the

The appeal is di smissed with costs. rperiod during which the previous litigation
i commenced by others was pending in differ-
ent Courts. The appeal is accordingly re-
I jected with costs.

The zoth May 1865.

Present :

: The zz2nd May 1865,
The 1lon'ble W. Morgan and Shumbhoonath :

/.
Pundit, Fudges. Presen
Lo . . The Hon’ble 11. V. Bayley and ]. B. Phear,
Limitation— Mesns-profits—Cause of action, ' Fudges
Case No. 269 of 1864. Vakeel (absence of).
Regular Appeal from a decision passed by Case No. 31 of 186s.

the Principal Sudder Ameen of 1irhool,

dated the 215t April 1864 i Regular Appeal from a decision passed by

the Principal Sudder Ameen of West
Maharaj Koer Ramaput Singh (Plaintift),; ZDwrdwaen, dated the 19th September

Adppellant, L 1864
versus . Koroona Moyee Dossee, Pauper (Plaintiff),
Appellant,
Mr. J. Furlong, general manager on behalt )
of the Rajah of Durbhanga (Defendant), versus
Lespondent. ' Ali Nukee Merdha (Defendant), Respondent.
Moulvie Aftabooddeen Mahomed for : None for Appellant.

Appellant.  Boboo Bungsheedhur Sein for Respondent,

.. .- . . Suit Jaid at Rupees 9,150,

Baboo Kishen Kishore Ghose for : pees 9,15

Respondent, A case duly called on cannot be allowed to be postponed
. by reason of absence of the appellant or his vakeel,

Suit laid at Rupees 14,965. Tux pleader, Baboo Mohesh Chunder Bose,

Under Act NIV, of 1850 mesre-profitscanbe decreed ' j5 pot present. It is stated that he has leave

only for six ycars before institution of suit. Thecause to be absent. He bas never received such
i the mesne- profitsis the date on which they g g !
Ei&ﬁﬂglﬂuaify"éil".c prom y . leave from this Bench. 1f he had, it was his

T der of the Court below dismissin ~duty to provide that another vakeel should

th s}:.ﬁto:)feihz apepel?ant for mesne proﬁtsg take his case, or t? halve ieenldthla).t the prgnteg
€ " > NG

due mbdre _lhan l.welvse years preceding to t_he ‘ }jlu}:;ctl?aéa;‘:,os‘}]x?)uig sbz c:;;]tendeed at%[.)o“'?lgie

ﬁlingﬁ?fdh\? plzxnt,)gsn;orrfects. The plgl?t i appellant herself has been duly called, and

was filed alter Act . Of 105G came IBt0 | poo it appeared.

operation, and under it the claim for mesne- | Il .

p‘r)oﬁts can be decreed only within six years . We distinctly are of opinion that there

preceding the plaint. Accordingly, mesne. | 1S RO reason for allowing a case which has

profits due for more than six years cannot be ‘ been dully called up "11{ lt? turcrll t(l)' be %ost-

claimed in this case, The cause of action ' Poned, because 1}}11'3_ Vg eel and client have

is ngither the date of the roobakaree order- | neglected to do their duty.

\

‘ing  restoration of possession as held by the‘ We accordingly dismiss this case with
lower Court; mor does it either shew the ) costs.





