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It was, however, contended that, granting the disqualification of 
the Assistant Magistrate, -we were precliided under the provisions' 
of section 537 of the Code from setting aside Ms order, uuless it were 
shown that a failure o f justice had resulted from his being per
sonally interested in the case. W e do not think that this conten
tion is sustainable. The saving provisions of section 587 ex
tend only to the orders and so forth of Courts o f competent 
jurisdiction ; and in our opinion a Magistrate who in conse
quence of a personal disqualification is forbidden by law to 
try a particular case, though he may be authorized generally 
to try cases of the same class, cannot be said with respect to that 
case to be a Court o f competent jurisdiction. Section 537 has 
therefore in our opinion no application to the present oase, and 
it must; be dealt with on the footing of its having been tried by a 
Oourt which for want o f j urisdiction was incompetent to deal with it.

We accordingly set aside the convictions and sentences, but 
we think that in the case o f those o f the petitioners who have not 
already served their full term o f  imprisonment, there must be a 
new ii'ial by such Magistrate, other than the Magistrate who has 
already tried them, as the Magistrate of the District may appoint. 
In the event o f the trial resulting in the conviction o f any o f the 
accused the Magistrate wjil, ia awarding sentences, take into 
aoooaui the impiisQamenh they have already undergom. Those 
of the petitioners who have already served their full terms of 
imprisonment will not be retried.

s. 0. B. ConvicHons set aside.
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Before Mr, Justice Norris and Mr, JuBUoe Ban$)jee.
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Bvi^nee Aet (J of 1872), sections 36, 83—Map made hj Deputy Collector for 
partiaular purpose—‘Proof of acouracy of map,

® Appeal from Appellate Daoree No. 215 of X894, dgainafc the decree of Babu 
Moliiin Ghaudcft dUose, Ofllciating Subordiaato Judge of Chittagong, dated 
the 25tU of November 1893, affirming the decree o f Babu Eohim Chandra 
Galia, Offioiating Muusif o f  Satkaiiea, dated tha 8th of July 1893.
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A map made by a Depnty OoHeotor fov the purposo of the settlement 
•of land forming the silted bed of a river is not one which is adraisaiblo in

Dvidence under sections 36 and 83 of the Evidence A ct; but it, is a map iho 
accuracy of wliioli must be proved before it can be admitted in evidence.

The oentontioa that tho map was aduiiaBiblo in ovidenco was held to ba 
open to the appellant on socond appeal, although ho had not appealed against 
an order of remand made by the lower AppoUute Gourt, rejecting tho map 
as not being admissible.

Sat'itri Y. Banyi (1), and Rameshur Singh v. Sheodin iSmgli (2), followed

T h i  only question for report in this case was as to the 
admissibility in evidence of a map 'wMoh had been made by a 
Deputy Collector iii the course of proceedingg for the settlement 
of land forming the bed of the River Sankho. For this purpose tlie 
facts are sufficiently stated in the judgment of the High Ooutt.

The Ofioiating Advooate-Oeneml (Sir Grifith Evans)^ Moulvie 
Semjul Islam and Mr. ./. B. Percival for the appellant.

Eabu AlM l Chinder Sen for the respondents.

Sir Qriffitli Evans,— No objection was made as to tho admissibi" 
lity of the map by the other side, and the Subordinate Judge, who 
remanded the case to the first Oourt, was wrong in rejecting it. 
This contention can be raised in second appeal, although we did 
not appeal against tho order of remand ; see the cases of Bavitri 
V. Bamji (1), Bameskur Singh v . Sheodin Singh (2), and The Jatinga 
Valley Tea Company y. Cheni Tea Comfany (8).

Babu AkUl Ohunder Sen for the respondents referred to the 
following cases : Womesh Ohunder Goopto y. Raj Narain Roy (4), 
GohicJc Monee Dosseex. Huro Chunder Qhose {5)fJ'unmajoy MulUch 
V. Dwarkanath Mytea (6), Kooldeep Narain Singh v. The Government 
of India (7), and Bam Chunder Sao v. Bunseedhur Waik (8/,

The ju dgm en t o f  the OouTt (N oh eiS and B an e r je e , JJ .) -was 
delivered b y

B a.'h e r .tb e , J.«—This appeal arises out of a suit brought by ihe 

plaintiffs, respondents, to recover possession of some land as included

(1) I, L. E,, 14 Bom., 232.
(3) 1. L. E., 12 Calc,, 48.
(5) 8 W . R., 62.
(7) I IB .L .K .,7 1 .

(2) L L .E .,1 2  All., 510.
(4) lO W .K ., 15.
(0) L L. E., 5 Oak,, 287-
(8) I. L. B„ 9 Oslo., 741.
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within ihe perraanonily settled estate Taraf Joy Naraiu Gliosal, 
•wliioh was purcliaised at a sale for arrears of Government revenue " 
Ly their lessors, and of \vMcli they alleged that they held a sndder 
<putni. The defenoe o f  the principal defendant Kanto Prashad 
Hazari was that the land did not form any part o f the perma
nently settled estate Taraf Joy Narain Ghosal; that it was a part 
of tlio bed of the river Sankho ; that on tho river being silted 
up tho land was measured and settled by Qovernmont -with 
him ; and that it had over since remained in his possession, and 
the plaintiffs’ title, i f  any, was consequently barred by limitation. 
In'siipport of his allegations the defendant put in a map prepared 
by Babu Jagabundhn Sen, Deputy Oolleotor, in the year 1869, 
and the first Oourt, after a local investigation, came to the conclu
sion that a portion o f the disputed land fell within the permanent
ly settled estate of the plaintiffs’ lessor, and that tho remainder 
fell outside that estate and was part o f the chur lands settled with 
the defendant Kanto Prashad ; and it accordingly limited tho 
decree in favour of the plaintiffs to the land that fell to the north 
of the boundary line laid down in-Babu Jagabundhn Son’s map.

On appeal by the plaintiffs tho lower Appellate Court set aside 
this decree of the first Oourt and remanded the case to that Court 
for a fresh trial, holding that the map o f the Deputy Collector, Babu 
Jagabundhu Sen, was no evidence against tlie plaintiffs, as they 
did not take any part in the proceedings in the course o f which 
that map was prepared. After the remand, the first Court found 
that the land in dispute was wholly included within the per
manently settled estate Taraf Joy Narain Ghosal, and it docroed 
the plaintiffs’ claim in ful!, and upon appeal by the defendant 
Kanto Prashad against that decree, the lower Appellate Court has 
affirmed the same.

In second appeal it is contended on bohalf of Kanto Prashad 
Hazari, that the decree of the lower Appellate Court is wrong, 
first, because the map prepared by Babu Jagabundhu Sen, 
which was admissible,in evidence under sections 36 and 83 o f the 
Evidence Act,' and against the admissibility of which no objec
tion was taken by the plaintiffs, has been improperly excluded ; 
and, secondly  ̂ bocauss the lower Appellate Oourt, quite indepen
dently of tho cjuestion o f title, ought to have held that the suit was
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barred by limitation by reason of the defendants having been in 
adverse possession for more tL.au twelve years.

Upontlie first contention, we do not tbink tbat the map in 
question is of a description whicli is one of tbose referred to in 
sections 36 and 83 of the Evidence Act. It purports to be a map 
of the silted bed of the river Sankho. It is evidently, on the face 
o f it, neither a thak map nor a survey map, suoh m i s  made by, or 
nnder the authority of, Government for public purposes, It 
appears to have been made by Government for a pm-ticular purpose, 
which is not a public purpose, namely, the settlement of the silted 
bed of a certain river. That being so, we do not think that the 
provisions of sections 36 and 83 of the Evidence Act are applicable 
to this map ; and this view is fully supported by the decitiions of 
this Court in the oases of Junmajoy Mullick v. Dwarkanath 
Mytce(\), and Ram Chunder 8ao v. Bunscedlmr Naik (2).

It remains now to notice the further oontention under this head 
that the Court of Appeal below in its remand order was wrong in 
rejecting this map when no objection was made as to its admissibi
lity by the other side. A question might arise how far it is 
open to the appellant to raise this contention now, he not having 
preferred any appeal against the remand order ; but we think 
upon the authority of the cases cited on behalf of the appel
lant by the learned Advocate-General, namely, the oases of 
Savitri v. Ramji (3) and Bameshur Singh v. Sheodin Singh (4), 
that it is open to the appellant to raise this point, notwith
standing that he did not appeal against the remand order. On 
the. merits, however, we do not think that the objection is tenable. 
The document was not absolutely inadmiwsible in evidence. 
It was admissible in evidonce, but its accuracy had to be proved 
by the party producing it. It was not therefore necessary for 
the plaintiffs to object to the filing of the document as one that 
was absolutely inadmissible, and the fact of the plaintiffs, not 
havings objected to the filing of this map does not go to prove that 
it is accurate. The defendant adduced no evidence before the 
iirst Court to prove the correctness o f the map ; and that being

(1) I, L. R., 5 Oalo., 287.
(3) I. L, E., 14 Bom., 232.

(2) I. L. E., 9 Calo., 741.
(4) I, L. R,, 12 AH, 510,
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so we tliink that the lower Appellate Court, when ^remanding 
tlio case to the first Court, was quite right in holding tliat the map 
could not affect the qnestion at issue between the parties.

It w a s  argued that as the A inin had made use o f this map in 
making the local iavesligatiou and had I’efein'ed to-it in his report, 
the plaintiifs ought to hare objeoted to the Amin’ s report on the 
ground of this map having been improperly used by him, and 
that as they did not do so, we must take it that they had waived 
all objection to the accuraoy of the map, and that the lower 
Appellate Court was therefore hound to accept it as accurately 
prepared. We do not think there is much force in this conten
tion. The Amin referred to this map only for the pm-pose of 
di’awing a certain line, but his conclusion was that the whole of 
the disputed land was included within the permanently settled 
estate Taraf Joy Narahi Ghosal; and as that conclusion was en
tirely in favour of the plaintiffs, they were not bound to raise 
any objection to tlie Amin’s report. For all these reasons wo 
must hold that the first ground urged before ns has not been 
made out,

[After deciding the second point, also against the appellant, his 
Lordship continued].

The grounds taken before us, therefore, both fail, and the 
appeal must be dismissed with costs.

p. K. D. Appeal dismissed.
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Before Sif fF, Comer Petlieram, Knight, Chief Jusiiae, Mr. Justice Prinse;p, and 
Mr. Justice Ghose.

BAMHABI SAHU and oTHEns (P e t it io se b s )  w. MADAN MOHAN MITTEB 
(OprosiTE P a r t y . )  *■'

Appeal—Appeal from Original Decree—'High Court Rules, Part I I , Chapter 
VIII, Side 11— Deposit o f  costs fo r  Paper-haoli— Dismissal fo r  
default— Application fo r  re-admisSion— Eei'iew—Letters Patent o f  High 
Court, chntse 15—Limitation.

The appellftnt in an appeal from an oi'iglnal decree having failed to deposit 
the estimated amount o f  costs for tlie preparation of the paper bool!:, the

®Eulo 1844 of 1894 in connection witli appeal from Original Decree No. 278 
of 1893, and appeal No. G o f 1893 under section 16 o f the Letters Patent fvom 
an onler of Beverley, J., dated 4th February 1896,
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