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The 3rd January 1867.

Present:
The Hon'ble Sir Barnes Peacock, Kt., Chiif'

Justice, and the Hon'ble L. S. Jackson,
Judge.

Section 13, Act X. of 1859-Notice of Enhance­
ment-Decrees•

Case No. 2121 of 1866 under AB: X.
of18S9'

Special Appeal/rom a decision passed byMr.
... _-- ..- G. G. Morris, Additional Judge o.fJessore,

The 3nl January 18oi. dated the 3 1st May 1866, reversing a deci­
sion oj' Baboo Kisto Behary Mookerjee, De-

Presenl.. : pUIy Collector oj' Khoolna, dated the 27th
The Hon'ble Sir Barnes Peacock, Kt., Chief: November 1865.

JusHce, and the Hon'ble L. S. Jack-I Chunder Monee Dossee (Defendant),
son, Judge. ,Appellant,

Suit for kubooleut-e-Relation 'of landlord and: versus
.. tenant. i • •

C N . f 866 d ACt X f 185 I Dhuroneedhur Lahory and others (Plaintiffs),
ase o. 21 Y3 0 I un er , . 0 y. . Respondents.

Special Appeal from a decision pa.ssed by i }I" ":l! S R h'- t d B b No I t
Mr E. W. }II"10IIy, OjJicz'att'ng Judge 0/ 1/". J 'Ch . d o~/.orf a~ If 0; u ee
Mo~rshedabad, dated Ihe JIst "May ~866, : tun er em or. ppe an.
affirming a decision passed by Baboo: Baboo Bungshee Dhur Sew for Respondents.
Poorno Chunder Ghose, Deputy Collector: According to Section 13; ACt X. of 1859, a notice of
01' that District, dated the 26th February enhancemen~mustbeserved,notupontheunder-tenant
'.I or ryot or hIS agent, but personally upon the under-
1866. tenant or ryot himself, in or before the month of Cheyt.

Ramessur Auclhi karee (Defendant), . If it .cannot be so personally seryed, it '!lus~ b~ afflx;ed
at hIS usual place of residence In the district In which

Appellillit. the land is situated, or if he have no such place of
residence, at the mal kutcherry, &c.

versus The decrees of the Lower Courts should be explicit
in their terms, as well as in accordance with their

Messrs. R. Watson & Co. (Plaintiffs), Re- judgments.

spondents. Peacock, C.J.-THE law (Section 13, AB:
Baboo Kishen Dva! Roy for Appellant. X. of 1859) is very eXl'~ess. It says that

B b () k I no under-tenant or ryot,.shall be liable to
lIfr. J. S. Rochfor: and a iOO noo '00 : pay an)' higher rent. for. the land held or

Chunder Mookerjee for Respondents. ,
.. , . cultivated by him than the' rent payable for

In order to rnamtarn a SUIt .for a kubooleut, th
d
e plaint- the previous vear unless a written notice

iff must show that the relation of landlord an tenant J - ,

existed between him and the defendant. I· shall have been served on such under-tenant

P k C J -IN' order to maintain or ryot in or -before the month '\)f Chert.eacoc, ., , " h h t'
his suit for a kubooleut, it was necessary for i The SeCtIOn goes on to say t at t

f
e ne Ice

right. It must be proved to have eXisted! the plaintiff to show that the relation of
from a. time from which the right would be landlord and tenant subsisted between him
gained or presumed to have been gained. and the defendant. No such relationship
~e Judge says that this has not been proved. has been proved. The plaintiffs may have
We think that the Judge was right. It a right (we cannot say whether they hav~

has not been shown that the right has been or not) to the land, and the defendant may
used from such a length of time as would be a trespasser. It has been frequently
cause a right, or from which such a right determined by this Court that a mere tres-
might be presumed. passer cannot be sued for a kubooleut.

The case does not come within the pre- The decree of the Lower Appellate Court
cedent cited (Sheikh Goburdhun us, Sheikh is reversed with costs, and a decree given
Sadhoo, 1 Weekly Reporter, p. 244) ..... We for the defendants with costs in all the
do not mean to say that we concur in that Courts.
decision. If it were necessary for us to
decide that point, we should probably have
referred the question to a Full Bench. But,
without expressing any opinion as to that
decision, it appears to us that what the
Judge in this case means to say is that,
assuming the evidence to be true, the plaint­
iff has not proved a right to take the water
out of the defendant's land.

.The decision of the Lower Appellate Court
is affirmed, but without costs, no one appear­
ing for the respondent.




