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Muueekuruicka Cho wdhrniu (Defendant),
Appellllnt,

vel'SUs

Anund Moyce Chowdhrain (Plaintiff),
Respondent.

Baboo Romesi: Chunde» M-itter for
Appellant.

Baboo Hem Clnin.der Banerjee for
Respoudent,

The presumption under Section 4, Act X of 1851>,
of hnl.ling at a llll iform rate from the Permanent
Setr lenient, need "ot be speciflcally pleaded, but
(uulesa rebut.tc.l ) arises as a matter of course on
proof of uniform payment for 21) years.

Bayley, J.-AFTER fnlly hearing Counsel,
we are clearly of opinion that there was a
substantial pleading by defendant (special
appellant) that his tenure was one held at a
fixed rent.

In such a case, it was for the Court to see
first, whether the presumption contemplated
by Section 4, Act X of l859, exi,tcd,-that
is, whether it was proved by defendant that
he had paid at an uniform rate for 20 years
before the suit; because, if so, t heu the
presumptiou wonld be that defendant had
paid at an uniform rate from the Permanent
Settlement, unless something was on the
record.or discovered in the evidence adduced
by either party, to rebut the presumption.

It is urged on us that the presumption
available under Section 4, should be
'}Jecijically pleaded; but we are of opinion
that, according to the later and concurrent
rulings of this Court, the pleading in this
case is quite sufficient to raise the issue, and,
indeed, it was orally pressed by the vakeel
in the Lower Appellate Court.

But not only did the Lower Appellate
Court not fix this important issue, but it
also expressly declined to consider the point,
which is an error in law on its part.

The case is, accordingly, remanded to the
Lower Appellate Oourt that it may re-try it
with reference to the above remarks.

The 4th Jll~ 186!l!.
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The Hon'ble F. B. Kemp and F. A. Glover...
: Judges.

Section 180, Act VITI of 1851l...Loca.1 Investl
gation-!rregularity-Spec18,l·Appeal.

Case No. 216 of 1867.

Special Appealfrom. a decision passecl
by MI'. F. J. Cookburn, Judge of
Sylhet, dated the 26th November 1866,.
reuersi/nq a decision. passed by Moul
vie Syud Ahmed Buksh, Principal
Sudder Ameen of that distriot, datea:
the 30th Apl'il 1866.

Ram Doss Koondoo (Plaintiff), Appellant~

versu.

Nil Kanto Dhur and others (Defendante),
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B ..boo Otool Chunier Moo1cerje~ for
Appellant.
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Section 180,Act VIII of1859 makes it imparativr4
on a Court to employ ill t.he first instance the regllillil'
officer of the Court to hold a local enquiry; bu e non
compliauee with thiB requiremeub of law is not per 'e'
<\ ground of special appe,.tl.

Glover, J.-THIS suit arises ont or l\

boundary dispute between the Mouzahs of
Kutnrapatt.un and Rampaasah,' a dispute
that has been going on batween the proprie
tors for a long time. It was apparently once
supposed to he definitively settled by the arbi~

tratiou of one Nuwau Ali who fixed the bound
ary line; but changes in the course of the
river, which formed one of the points of de
parture, rendered the position of the bound.
ary uncertain, and the dispute between the
proprietors at once revived.

The Court of first instance deoreed In
favor of the Knmrapattun proprietors; but
the J udge on appeal reversed that decisien.
Previous to disposing of the case, he again
deputed an Ameen to the spot (selecting',
for this purpose one Ahmud Ali, a vakeel
of his Court, and the person who had. onoe
before been employed in the local enquiry
before Nawab Ali'.s arbitration had taken
place), and on his report and evidence, in
conjunction with the other evidence on the
record, decided in favor of Rampasaah.

Against this decision, the owner of MOll

sah Kamrapattun appeals specially, urging:
(1). That the J ndge had no authority

to depnte anyone but the re~ular offi~.or
hi" COU1·t to hold the local enquiry; ant
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(2). That his judgment proceed, on an en- the fact that the line now laid down passes

tlrely mistaken view of the facts of the a considerable distance to the south of both
case. places; and Ahmud Ali, the Commissioner,

'Oft the first point, we think that the Judge sent out by the Judge to lay down Nawab
eoted irregularly. Section 180, Act VIII Ali's Iine, admits in his evidence that his
of 1859 allows a Civil Court to issue flo 190m- line does not correspond with that formerly
mission to the" officer of the Court appoint- defined by the arbitrator.
ed to execute such commission," in other It appears to us perfectly clear from these
words to the Civil Court Ameen, and if admitted facts that the present starting
.. there he no such officer, to any suitable point cannot be the same as that fixed by
person." The words of the law make it Nawab Ali. The fact is, that the Judge
imperative on the Court to employ in the has chosen the shifting land mark of a
first instance the regular officer of the Court river's bank instead of places like Suleem's
who is attached to the Court for the pnrti- homestead and tank marks which admit
culur duty in questiou.and if he he not avail- tedly exist now, in the same state aud in
able, a discretion is allowed on behalf of the same relative positions as they did when
some other suitable person. It is not denied the arbitrator marked them down in his
that ther-e was a duly qualified Civil Court boundary.
A,meen attached to the J ndge's Court, There is, moreover, we observe, an
atSylliet, and wo think that the Judge ought "Akrll, II or religious honse, noted in Nawab
to have employed him. Ali's boundary a little to the west of the

tank, a place admittedly in existence and a
But although we consider that the Judge's good land mark for discovering what was

action in this matter W9S irregulur, we do the line that the arbitrator did lay down.
not hold it to be a sufficient grouud of We think, therefore, that as the point at
special appeal, inasmuch as it did not issue was the position of Nawab Ali's bound
affect either the merits of the case, 01' the ary, aud that as Ahmud Ali in Ids deposi
jurisdiction of the Court, and therefore hy tion adm i ts that in some pluces at least his
Section 350 of the Procedure Code, is no line did not correspond with his predeees
reasou for modifying 01' reversing the Lower sor's, the Judge was wrong in law in decid
Appellate Court's judgment. ing the case wholly 011 the report and

With regard to the second ground of ape- evidence of the Commissioner without tak
oiul appeal we t hiuk that the Judge was Ing into consideration the evidence Doted
wrong. He starts his judgment with a fact above, evidence about which there could be
admitted on all hnud s.uamely.thn t the bound- no manuel' of doubt.
nr~ .line laid down by the arbitrator Nawflb I Were the case before us now in regular
All IS the correct boundary and the only appeal, we should have no difficulty in lay
point for decision was, "Where was that ing down the boundary line between the
Ii ue i" two estates as defined by Nawnb Ali.

The boundary, we observe, ran due east The case is remanded to the J udgo to
aud west starting from the southern ex- decide clearly on all the evideuce adduced,
tremity of a bend in the river, The Judge the position of the boundary fixed by the
has on the evidence fixed the whereahouta arbitrator.
of this starting point, nnd has settled the Costs will follow the result. The same
boundary by dmwing a straight line from order is passed in Special Appeals NOB. 217
it due west. It is nrged by the special and 219, which are admittedly governed by
respondent that the decision of the J udge the decision in this case.
is a finding of fact ou evidence which cannot
be disturbed in special appeal. But if it
can he shewn that the facts themselves nre
erroneous, the evidence in support of them
will not make the decisiou a final one.

Now, in this case, the line as laid down
by Nnwnb Ali, passed, as appears from the
map and kyfeut, to the north of certain laud
and homestend belougiug to one Sulee ru and
t1.~ugh a tnpk situate north of Suleem's
haute. This is an admitted fact, as is also




