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The plaintiff, as we- have already men- |

tioned, also refers to the admissions made
by the defendant upon different occasions—
admissions of tenancy to the plaintiff or his
predecessors. The learned Counsel for the
special appellant has argued with very great
force against the view which has been taken
by the Lower Appellate Court in regard to the
non-authenticity of the documents in which
these admissions appear. We desire only
now to say that we think that the conclu-
sions of the Lower Appellate Court have
been, as far as we can see, legitimately
drawn from evidence before it, and whether
or not, had we been sitting as Judges of the
value of evidence, we should have arrived
at the same results as those which the
Lower Appellate Court arrived at, we feel
that here in a special appeal there is not any
ground of objection upon which we ought to
interfere with the decision of the Court
below on this head. It is not necessary that
we should go further in detail in discussion
of the judgment of the Lower Appellate
Court.
iff proposed to establish his title to the land
as against the defendants was by proving
that they were bound by the contract and
admissions exhibited in the alleged kuboo-
leut. If that document fails to be evidence,
the whole of his structure of title necessari-
ly falls to the ground, because the other ad-
missions of the defendants, taking them to
be real admissions, are so incomplete and so
dependent upon reference to the undetailed
contents of an unknown pottah, that it would
be impossible to say, in our mind, that the
Lower Appeliate Court would be wrong in
refusing to pass a decree in favor of the
plaintiff upon these admissions alone, even
assuming them .to have been really and ac-
tually made. The Lower Appellate Court,
however, not only did not say that these
admissions had been made, but found as a
fact that they had not been made, and, there-
fore, the hypothesis that we make would not
be of itself sufficient to authorize our send-
ing- back the case for further trial. In our
opinion, the . plaintiff has, as the record
stands after the rejection of evidence by the
Lower Appellate Court, failed to make out a
litle to eject the defendants, and we think
that. there is no ground of objection to the
decision of the Lower Appellate Court for
having: rejected from the record that portion
of -the evidence in respect of which the
special appellant now.complains. Conse-
quently, we think that this special appeal
should be- dismissed with costs. ’

The only mode in which the plaint-
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HEeLD (following the ruling of a majority of a Bench
of three Judges) that a Nazic’s return is no legal evi
dence of service of notice. :

Hobdhouse, J.—Tue facts are admittedly as
follows :-—

In execution of a decree of date the
17th of August 1848, the decree-holders
(respondents) were in time up to the 3oth
November 1861.

The next application for execution was’
made on the z3rd February 1863, and it is
alleged that on this occasion service of notice
was made on the judgment-debtors (appel-
lants) on the 1st July 1863.

If this notice was duly served, it is ad-
mitted that respondents are in time; if it
was not, it is admitted that execution was
barred by the application of the Statute of
Limitation. :

The Courts below have found the notice
duly served solely on the evidence of a
Nazir's return to that effect, and in special
appeal it is urged that this return is no legal
evidence at all of the alleged service.
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We observe that in the Courts below the
appellants from the very commencement
objected that no proceedings had been taken
to enforce the decree since the 3oth Novem-
ber 1861. It was, therefore, on respondents
1o show that proceedings had been taken
since that period, and in this particular case,
to prove service of summons on the 1st
July 1863.

Respondent’s case, then, is that the Nazir's
return is primd-facie evidence of service;
and that, until appellants have rebutited this,
service must be held to have been duly
made ; and this was the opinion of the Courts
below; and in suppoit of it Mr. Sandel for
respondents relies on the cases reported in
Volume V1., Weekly Reposter, pages 74 and
97, Miscellaneous Rulings, and Section 222
of the Civil Procedure Code.

In the two cases relied on, we observe
that the Nazir's return, the evidence of
service mentioned, was not in the first case
apparently, and in the second case certainly,
disputed, and Section 222 simply directs the
Nazir to make a return, but does not, in our
opinion, in any way constitute that return
to be legal evidence, and certainly not
when, as in this case, the return is dis-
puted.

We think, therefore, that the cases and
the law relied on for respondents do not
sapport their contention,

On the other hand, there is a case on
which Mr. Twidale relies for appellant to be
found at page 11 ¢f seq., Weekly Reporter,
Vol. I11., Miscellaneous Rulings, which seems
to us to be exactly in point, and which has
our entire concurrence.

In this, the Chief Justice and Mr. Justice
Loch, a majority of a Bench of three Judges,
held that a Nazir's return (pages 14 and 15)
was per se no legal evidence at all of service
of notice. Applying this case, we find that
appellunt’s objection is good, and that the
service of notice in this case is not supported
by any legal evidence.

We, therefore, remand the case tothe Lower
Appellate Court, with instructions to transmit
it to the Court of first instance in order
that either party may have the opportunity
of showing by legal evidence whether notice
was served on the 1st July 1863. If it
was, the Court will permit execution to pro-
ceed, and, if it was not, will refuse such per-
mission. Costs will follow the ultimate deci-
sion of the case.
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To entitle an applicant to a certificate under Act
XXVII. of 1S60, it is not necessary for him to show that
debts are actually due; it i$ sufficient, if circumstances
render it possible, that debts may be due or may accrue

within the furisdiction of the Court.

Phear, ¥.—WE think that it is not neces-’
sary, in order to entitle an applicant. to a
certificate under Act XXVIIL. of 1860,"1}35;_'
he should satisfy the Court that debts,are
actually due at the time-of the application.
It is quite sufficient to. show that there are
asse's, and that circumstances exist, g_gi ren-
der -it probable or possible that debts..may
either be due as a matter of fact, br‘f‘m'ay
eventually accrue due‘\wjvithih,the j_pri;sdjgtiop
of the Court. It seems that the sqole ground
upon which the Judge has refused a €ertifi-
cate to the present applicant is, tihs';}lfvshé,ljavs
failed to satisfy him that there are debts ac-
wally due to the estate of the deceased Huree
Narain Mundul, and as we think him -wroiig
upon this point, we reverse his decision, and
direct that a certificate be issued to the’ ap-

plicant.
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