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CRIMINAL REVISION.

Before My, Justice Ghose and Mr, Justice Hill.
SUDHAMA UPADHYA anp oruzrs (PeTiTioNERs) o. QUEEN-EMPRESS
(OprosiTE PARTY.) *

Magistrate—Criminel Procedure Code (Aci X of 1882), section 537 and
sgetion 566—Disqualifying dinterest of Magistrate—TInvestigations preli.
minary to a trial—* Parsonally interested "—* Court of competent juris.
diction.”

Whore investigations of the police preliminary to a trial are divected to s
very considerable degroe by a Magistrate, such Magistrate is personally inter.
osted in the case and is disqualified from trying it by the provisions of
goction 555 of the Criminal Procedure Code. A disqualifying interest may
vesult from o purely official conncetion with tho initiation of criminal
proceedings. Girish Chunder Ghose v. Quecn- Lmpress (1) Lollowed,

A Magistrate who, in consequence of such a porsonal disqualification, is
forbidden DLy low to try a particular case, though he may be authorized
generally to try cases of the same class, cannot be said, with respect to that
cage, to be a Court of competont jurisdiction, and his orders are not covered
by the saving provisions of section 537.

Ruin to show cause why the order passed by the District
Magistrate of Burdwan in appeal on the 19th November 1895
upholding the conviction and confirming the sentence passed by
the Sub-Divisional Officer of Ranigunge should not be set aside.
The rule was obtained on the ground that the conviction by the
Sub-Divisional Officer was illegal and his proceedings void, inas-
much as he was disqualified under the provisions of section
555 of the Criminal Procedure Code from trying the case by
reason of his being personally interested in the case and not
having obtained the permission for which the section provides,

The facts of the case and the part taken by the Magistrate
in connection with the preliminary investigations are sufficiently
disciosed in the judgment of the High Court.

# Criminal Motion No. 609 of 1895, against the order passod by J. Windsot
Euy,, District Magistrate of Burdwan, dated tho 19th November 1895,

(1) L L. R,, 20 Cale., 857,
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Mr. H. N, Morrison and Babu Bepin Behary Glose appeared
on behalf of the petitioners.
Mr. P. Mitter for the Crown.

Mr. Morrison.—The Assistant Magistrate having practically
conducted the police investigations and having himself ordered
the arrest of some of the accused persons was disqualified from
trying the case. Sergeant v. Dale (1), In re Het Lall Roy (2),
Queen-Empress  v. Bhola DNath Sen (8), Queen-Empress v.
Donnelly (4), and Gevish Chunder Ghose v. Queen-Empress (3).
[Hizy, J.—If a Magistrate is disqualified from trying a parti-
cular case,is he necessarily without *competent jurisdiction” to
try it within the meaning of section 537 of the Criminal Procedure
Code ?] The disqualification must in some cases, as it does in the
present case, amount to want of competent jurisdiction, e.g., a
Magistrate who disregards the request of an accused person
under the last clause of section 191 of the Code and proceeds
with the trial is without competent jurisdiction, Queen-Empress
v, Hawthorne (6). There is no definition of * disqualification.”” A
Magistrate who is disqualified from trying a case on the ground
of such an interest as the Magistrate in this oase possessed can
be said to have competent jurisdiction only in one sense, that is to
say, either territorially or as regards the maximum amount of punish-
ment. Itis his interest that renders him disqualified, and that
interest divests him of a jurisdiction he might otherwise rightly
have had. The saving provisions of section 537 of the Code extend
only to orders of a Court of competent jurisdiction.

Mr. P. Mitter.—The petitioners have failed to show that they
were in any way prejudiced by the trial, or that there was any
failure of justice. They having failed to avail themselves of ihe
opportunity to apply for a transfer, cannot complain of the Magis-
trate having proceeded with the trial. The Magistrate filed a state-
ment of what action he took in the investigations in order to assist
the petitioners. He could have no possible interest in securing
this conviction.

(1) L.R, 2Q.B.D,, 558. (©) 22 W. R, Cr, 15,
(8) L L. R, 2 Cala., 23. (4) T. L. Ry, 2 Calc,, 405,
(5) L L. R,, 20 Calc., 857: (6) I L. B., 13 AlL, 345,

899
1895

SupEAMA
Urapuya

7
QUEEN-
Enrress.



330

1895

SuDHAMA
UrApuya
¥,
-QUEEN-
FMPRESS.

THE INDIAN LAW REPORTS. VoL xxify

The judgment of the High Court (Grosk and Hivy, JJ .) Wag
as follows 1w ‘

The circumstances under which we granted this rule were
these : On the 4th Junelast the Mahomedan festival of Baky 14, 5
somewhat serious riot took place at Kindwa, a village near Bayrakay
and adjoining the works of the Bengal Iron Steel Works Company,
in the course of which the mosques of the village were invaded by a
large body of armed Hindus, the worshippers ejected, and . many
of them injured. From the skelch of the occurrence of the dey,
given in his judgment by the Magistrate who afterwards .iried
the persons accused of complicity in the riot, we derive the follow-
ing particulars: In the carly morning of the 4th June infor-
mation was given to the managers of the abovementioned company
that there there was o likelihood of a disturbance taking place
between the Hindus and Mahomedans of the village, in which it
appears a large number of the company’s employds live. The
managers did what they could by communicating with the leaders
of the two communities to avert a collision, and Mr. Glover, one
of their number, with the same object in view, proceeded {rom the
factory to the village. e found the market place occupied bya
large and excited crewd. He ascertained from the proprietor of one
of the mosques that it was not intended to depart from the
usual practice as to the place of sacrificing cows, and then having
given orders that all the company’s sorvants should go within the
works he returned to the factory. At 10 o’clock the services in the
mosques of which there are two in the village began, Shortly
afterwards, just as the nemaz had concluded in one of these and
the sermon was about to begin, a considerable body of Hindus
armed with lathis and stones approached and began to throw
stones into the building. Some of the worshippers were struck,
The Hindus then entered the precinets of the mosques, and
some of those within were beaten while others were struck with
stones and lathds as they made their escape. Having emptied
this mosque of its congregation, the Hindus proceeded to the:
other. The service had not yet concluded and there a similar:
soene was enacted.- The door of the mosque was broken open: and.
the worshippers were expelled, some of them being beaten: within.
the building and some struck with stones and lathis. as. they:



VOL. XXIIL] (ALCUTTA SERIES

escaped. Having driven the Mahomedans from their places of
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worship the Hindus gradually dispersed, and by mnoon quiet LG ——
restored in the village. Meanwhile information of the riet had UI’ADHYA

been carried to the police ut Barrakar, and several telegrams had
boen sent to the Sub-Divisional Officer at Ranigunge, and at
about 2 o'clock in the afternoon of the same day that officer,
accompanied by an Inspector of Police, arrived on thescene. As
they did so they perceived a number of men armed with lathis
congregated on some high ground opposite one of the mosques.
They dispersed, howe ver, and ran as soon as they saw the police,
but the police gave chase, and in the course of the pursuit made
cleven arrests. During that afternoon and on the following day
thirteen other porsons were arrested on the charge of having been
concerned in the riot of the morning of the 4th June.
Bventually the twenty-four persons thus arrested wore placed
upon their trial before the Assistant Magistrate of Ranigunge upon
charges under sections 143, 147, 296 and 323 of the Indian Penal
Code. One of them died before trial, and one was acquilted by the
Assistant Magistrate. Of the remaining twenty-two the majority
was convicled of having taken part in the riot of the morning of
ihe 4th June, Four were convicted likewise under section 296,
threc under section 323, and eleven were convicted under section
143 as having been members of the unlawful assembly of the
atternoon, in the dispersion of which the police took part. There
was then an appeal from the judgment of the Assistant Magis-
trate to the District Magistrate of Burdwan, which resulted in
the reversal of all the convictions under section 143. Two of the
accused, who had heen convicted by the Assistant Magistrate
. under that section only, were accordingly acquitted. In the case
of six others of the accused who had heen convicted under section
147 ag well as section 143, the District Magistrate held that the
convictions under the former section were also unsustainable and
acquitted them on both charges. In the oase of the remaining
fourteen he upheld the conviction. It was on the petition of these
fourteen persons that wo issued this rule, and the position taken
by them is that their conviction by the Assistant Magistrate was
illegal and his proceedings void, inasmuch as he was disqualified
wnder the provisions of section 535 of the Code from trying
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them by reason of his being personally interested in the ocase and
not having obtained the permission for which the section provides.
The plea is founded upon the action taken by the Assistant
Magistrate in connection with the proceedings of the police which
followed wupoun the riot, and it becomes necessary therefors to
inquire what part the Assistant Magistrate actually took in those
proceedings. He has himself assisted us materially in the consideras
tion of this question by a statement which he placed upon record
in which he describes in some detail the steps taken towards the
apprehension of tho riolers and the course of the police investiga-
tions while he was prosent on the scene on the dth and 5th June.
We think it right to say that this statement was not made by the
Assistant Magistrate as a witness in the case; that is to say, it
was not made upon oath, and lhe Assistant Magistrate was not
cross-examined upon it 3 bub he explains that he conceived it to be
his duty in the interest of the accused that the extent to which he
had been concerned in the case in its ocarlier stages should be
known, and he accordingly wrote out the statement and placed
it upon record. ‘
From it we learn that the Assistant Magistrate was himsel{ the
Sub-Divisional Officer (of whom mention has been made ahove)
who, accompanied by the Inspector of Police, arrived at Kindwa
in the afternoon of the 4th June. On his arrival he was met
by the propristor of one of the village mosques, who took
him {0 his mosque, and from there pointed out to him a
body of armed Hindus. Under his orders the police went in
pursnit of these men and he witnessed their fight. While
the pursuit continued he remained among the Mahomedans
inquiring from them what had happened, and a number of
Mahomedans who had been injured were shown to him. He then
followed the police and came up with them in the neighbourhood
of the factory, where he found eleven men in the custody
of the police with a bundle of lathis lying beside them. Theso
were the eleven persons who were afterwards convicted by ihe
Assistant Magistrate under section 143 of the Penal Code. He

‘next went to the factory where the officials were questioned by

the Inspector of Police, and he himself conversed with some of
the Huropean staff about the riot: Soon afterwards some five
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men were arrested by the police in his presence apparently in
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consequence of information reccived {from the factory staff. The gypmana
Assistant Magistrate mentions the names of two of those persons, Ur AWDHYA

Daswant (since deceased) and Sudbhama, and it appears from the
evidence of the Inspector of Police that these two persons were
named to him by Mr. Harris, one of the managers of the factory,
while Mr, Barrett, another of the factory staff, gave him the
names of three others, Ram Sukul Paure, Dudnath, and Gopi
Mistri. Three out of these five persons are among the present
petitioners. From the factory the Assistant Magistrato went to the
manager’s house and from there to the village. In the village he
found the Inspector of Police pursuing his inquiries. Feo saw
sevaral wounded men there, and particularly examined one of them
whose arm, it was said (hutuntruly), was broken. He further
ook the statement of one of the accused, of which of them does
not, however, appear. Then on the information of a Mahomedan
he went with some chowkidars to a house near the market place
and searched it. He found four men in hiding, the names of two
of whom, Durga and Debi, he mentions, He hbrought them out
of the house and divected the Inspector of Police to arrest them.
Heo passed the night of the 4th June at the house of the manager
of the factory, and next morning went again to the village where
he found the Inspector of Police continuing his inquiries. He
sat some time with the Inspector, but states that he then took no
partin the investigation. Again, in the afternoon, however, he was
with the Inspector while the inquiry was proceeding, and on this
occagion “took the statemont of another Babu.” He then took
the lnspector with him to the factory where some of the
Europeans made statements to the Inspector in his presence, notes
of which were made, and then two more arrests were made in his
presence. He then left the factory and returned to Ranigunge,
and so his connection with the investigation eoncluded.

In the circumstances disclosed by this statement ib seems to ug
that there can he but one answer to the question now before us.
It appears to us impossible that the Assistant Magistrate could
have brought to the trial of the case a mind devoid of precon-
ceived impressions founded upon his own personal knowledge
regarding the guils of the accused. Eleven of the alleged rioters,
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of whom nine are now hefore this Cowrt, were arrested in his
presence ; some of them in consequence of information given
either directly to him or in his hearing by the factory staffy.
Four of their number were traced by him on information
received from one of the opposite party to the place where they
had concealed themselves and then arrested under hisorders: ‘Ha
intervened at various stages of the subsequent police inguiries,
and himself recorded the statements of two persons, one of whom
was an accused person, and without going into further detail it
appears to us clear from the whole tenor of his statement thas,
while the investigations of the police were nominally in the hands
of the Inspector of Police, they were from the outset directod to a
very considerable degree by the Assistant Magistrate. Under
these circumsta nees’ we cortainly think that the Assistant Magis-
trate ought not to have tried the case. Indeed, we do not hesi-
tate to say that he was disqualified from trying it by the provi-
sions of section 555 of the Code of Criminal Procedure. That a
disqualifying interest may result {rom a purely official connection
with the initiation of criminal proceedings scems to us to he
clear, and the same view was taken in the case of Girish Chunder
Ghose v. The Queen-Empress (1), in which the Magistrate, as in the
present case, took an active part in forwarding the police:in-
quiries and collecting evidence against tho acoused. The learnad
Judges, who dealt with the case inthis Court, quashed the convie-
tions on that ground, ohserving in the course of their judgment :—
“He (the Magistrate) may also, we think, be said to have been
personally interested in them ™ (the proceedings), “for the word
‘personally” in section 555 does not, we think, mean merely
¢privately interested’ or‘ interested ag a private individual,’ but
inoludes such an interest as the District Magistrate must in
this case have had in the conviction of the acoused [see the case
of In ve Het Lall Roy (2)].” In this view of the meaning of section
555 we entirely agree, and we think that there is quite enough
in the materials now before us to justify the conclusion that the
Assistant Magistrate was in the same sense interested in the
result of the present proceedings.

(1) 1. L, B., 20 Cale., 857, (2) 22 W. R., Cr, 75, °
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It was, however, contended that, granting the disqualification of 1895
the Assistant Magistrate, we were precluded under the provisions " Sopuama
of section 537 of the Code from setting aside his order, unlessit were UPApHYA
shown that a failure of justice had resulted from his being per- QUE’&N-
sonally interested in the case. We do not think that this conten. EMPRESS.
tion is sustainable. The saving provisions of section 537 ex-
tend only to the orders and so forth of Courts of competent
jurisdiction ; and in our opinion a Magistrate who in conge-
quence of a personal disqualification is forbidden by law to
try a particular case, though he may be authorized generally
to tey cases of the same class, cannot be said with respect to that
case to be a Court of competent jurisdiction. Section 537 has
therefore in our opinion no application to the present case, and
it must be dealt with on the footing of its having been tried by a
Court which for want of jurisdiction wasincompetent to deal with it.

We accordingly set aside the couvictions and sentences, but
we think that in the case of those of the petitioners who have not
already served their full term of imprisonment, there must be a
new trial by such Magistrate, other than the Magistrate who has
alveady tried them, asthe Magistrate of the Digtrict may appoint.
In the event of the trial resulting in the conviction of any of the
acoused the Magistrate will, in awarding sentences, take into
agcount the imprisonment they have already undergone. Thase
of the petitioners who have already served their full terms of
imprisonment will not he retried.

§ C. B. Convictions set aside,

APPELLATE CIVIL.

Before My, Justice Novris and Mr, Justice Baneyjee,
RANTO PRASHAD HAZARI (oxe or TuE DEFENDANTS) v. JAGAT
CHANDRA DUTTA AND oTHERS (PrLAINTIFFS,) % A ;?32512.
Bvidence Act (I of 1872), sections 36, 83— Map made by Deputy Collector for
particular purpose-—Froof of accuracy of map.

% Appeal from Appellate Dacrae No. 215 of 1894, agninst the decres of Babu
Mohim Chandra Ghose, Officiating Subordinate Judge of Chittagong, dated
the 25th of Noveraber 1893, affirming the decres of Babu Mohim Chandra
Gaba, Officiating Munsif of Satkanes, dated the 8th of J uly 1893.



