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Present :

The 5th June 1869.

Doya Moyee Dossee (Plaintiff), Opposite
Party,

The Hon'ble Sir Barnes Peacock, Kt., Chlif
7uslice, and the Hon'ble Dwarkanath Mit
ter,7udge.

Notice of intention to apply for a new 'trial under Sec
tion 21, Act XI. of 1865, is an essential step towards such
application, and without such preliminary step an appli
cation cannot be entertained.

In calculating the period within which notice is to
be given, the date of the decision should be excluded.

Judges of Small Cause Courts should propound for
the opinion of the High Court such questions only as
arise in a suit, not speculative questions.

under a warrant of arrest issued by the
Court. The money was duly paid and the
judgment-debtor released from jail on the
15th idem.

On release of the judgment-debtor from
jail, the petitioners had applied for a copy
of decree on the zoth January last, which
was granted to them on the same day.

On the day following, ms., the z rst
January last, the petitioners had submitted
the application in question for a review of
judgment under Section 21 of Act XI.
of 1865.

The plaintiff was required to show cause
why the application of the petitioners for
a new trial should not be granted. Among
other grounds on which my former judg
ment may not be reviewed, the plaintiff's
pleader· contends that as the application of
the petitioner for a new trial was not pre
ferred within seven days from the date of
the decision (it having been filed only on
the z t st January, being the eighth day from

New trial-Section 21,Act XI., 1811S-Periodfor the r ath idem, the date of the decision), it
notice - Questions by Small Cause Court cannot be maintained by the Court, nor its
Judges.

merits tried. He further argues that Sec-
Riference to the High Court by the Judge tion 21 of Act XI. of 1865 provides that,

of the Small Cause Court at Hooghly, in cases decided on the merits, "it shall be
dated the 30th ii/arch 1869. "competent to the Court to grant a new

"trial, if notice of the intention to apply
Petumber Shadhookhan~~da~other (Defend-I" for the same at the next sitting of the

ants), Petitioner s, " Court be given to the Court within the
versus "period of seven days from the date of

"the decision, and if the same be applied
"for at the next sitting of the Court;"
but no such notice having been submitted
to the Court within the limited time, the
application for a new trial cannot be grant
ed, which was but a secondary step in the
matter, and which was presented to the
Court on the 21St Jan uary last, when the
period allowed for preferring an application
for a new trial had expired on the previous
day under the law above quoted.

Case.-THIS ,is an application for review Under the circumstances stated above,
of judgment passed on the r ath of January two questions arise for determina.ion, vz'z.
last, in the original suit NO.7 d 1869, in
which the petitioners were defendants, and !St.-Whether a notice of the intention
the opposite party, the plaintiff. The case to apply for a new trial is an essential step
was' instituted in this Court for the recovery to be adopted by the petitioners before
of Rupees 30 on a simple contract-debt, and making a formal application at the next
was tried on its merits and decided in sitting of the Court, or without this pre
favor of the plaintiff, who having applied liminary step being taken an application
for immediate execution of the decree for review of judgment is to be considered
against the person of the defendant NO.1, Iquite SUffi.cient in the case, if it be presented
Petumber Shadhookhan, caused the amount to the Court within the period mentioned
of the decree with costs in full to be realized in Section 21 of Act XI. of 1865 ?
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We think, therefore, that the Courts be
low were right in throwing the burden of
proof on the plaintiff. Neither, in regard
to the other ground of objection taken, do
we think that the Lower Appellate Court
erred in law in the reasons which it gave
for rejecting- the oral testimony of the plaint
iff. The Court said that it was of a con
flicting nature, that it was hearsay and
open to doubt as that of persons who were
either interested" to speak for the plaintiff
or not likely to have knowledge of the facts
to which they were supposed to be speak
ing.

We dismiss this special appeal with costs.
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.2nd.{p.-Whethcr the period of limitation
within which such notice or application is
to be presented should be computed inclu
sive or exclusive of the date of the
decision; and whether' a petitioner is in
time if he comes to Court on the seventh
da.yfrom, and exclusive of the date of, the
deciSion?
Inl'~ardto the first of these question!',

1, am of opinion that a notice of the inten
tion to apply for a review of judgment ~is

not an essential step when the application
itself IS presented within the limited period.
Under ActXLll. of 1860 (for the establish
ment of Courts of Small Causes, &c.), which
is repealed by Act XI. of 1865, the period of
limitation within which an application for
review of judgment could be preferred was
thirty days from the date of the decision;
but under the present law the period is li
mited to seven days only, within which it
is not possible in every case to prefer an
application containing all the particulars re
quired by law. "The discovery 9f new
.. matter or evidence which was not within
" the knowledge of the petitioners or which
"could not be adduced by him at the time
" when such decree was passed," &c.. must
require time; and the notice in question,
which contains merely an intention of the
party to apply for a review of judgment' at
the next silting of the Court, was contem
plated, it appears, to precede an application
with a view to take the case out of the Law
of Limitation; but in a case where an app.i
cation could at once be preferred within the
period prescribed by law, the notice does not
seem necessary to be given,

Respecting the second question at issue,
I do not think that it was the intention of
the Legislature to include the date of the
decision in computing the period within
which the notice should be given. That
date shoul-d in all cases, in my opinion, be
excluded from the period of limitation.
" The days shall be reckoned from and ex
"'elusive of the day on which judgment was
" pronounced," are the words which occur
in appeal-cases under Section 333 of Act
VIII., ,859. Under Section 377 of the same
Code, under the head of review of judg
ment, the application shall be made
"within ninety days from the date of the
"decree, unless the party preferring the
.. same.shall be able to show just and reason
" able cause to the satisfaction of the Court
"for not having preferred such application
.t within the limited period." But Sectior

2 t of Act Xl. of 1865 contains no words
to a like effect. The period is fixed by the
Act, and I am, in consequence, doubtful on
the subject and refer the matter for the de
cision of the Hon'ble Judges of the High
Court.

Another question incidentally arises which
should also be determined in this case, viz.,
whether a petitioner, under Section 21 of
Act XI. of 1865, applying for a -n~w trial
after the expiration of the period of limit
ation, the last day of which. falls during
an authorized vacation or Sunday, is in
time if he comes to Court on the first day
the Court re-opens..

A similar question has already been
disposed of by the FuJI Bench ruling,
dated t ath June 186;, in the case of Raj
kristo Roy versus Denobundhoo Surmah,
which was referred by me for the decision of.
the High Court, but that was a regular suit,
barred by limitation under Act XIV. of 1859,
where the time for its institution expired
on a holiday; and I am doubtful whether the
same decision can be applied to an application
for review of judgment" which is neither
similar nor analogous to it. Suppose, for
instance, a decree is passed by the Court at
the latest hour of the day followed by author
ized close holidays, extending over a period
exceeding the time allowed for giving a
notice or preferring an application for re
view of judgment, it becomes quite impos
sible for the party to seek redress under tLl
Section of the law above alluded to, and it
must be productive of great hardship and
injustice to the applicant if no allowance be
made to him in this respect.

I am, therefore, of opinion that when a
Sunday or an authorized vacation during
which the last day allowed for a review, of
judgment falls, the petitioner is entitled to
the benefit of the time during which the
Court is closed.

Under the circumstances stated above,
I would grant the application of the peti
tioner for a review of judgment contingent
on the decision of the High Court.

The judgment 0/ the High Court was
deiiuered as follows by-

Peacock, C. Y.-We are of opinion that
the notice of an intention to apply at the
next sitting of the Court for a new trial
was an essential step to be adopted, and
that without such preliminary step an
application to the Court cannot be enter
tained. In calculating the period of days

b
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Mr. J. P. Wise (Plaintiff), Respondent.

Baboos Hem Chunder Banerjee and Chun
der Madhub Ghose for Appellant.

Mr. C. Gregory and Baboos Onookool
Chunder Mookeljee and Bungshee Dhur
Sein for Respondent.

The mortgage of certain property having been pur
chased by S, he sold it to G, who foreclosed, got a decree
for possession, and sold to W. W's intervention baving
failed in a suit for arrears of lent by a party setting up
a title intermediate between him and the ryot, on the
ground of a miras pottah obtained from the mortgagor
subsequently to the,mortgage, he (W) sued to have his
right declared to the rents payable by that ryot, His
suit was dismissed on certain issues in the Court of first
instance, but decreed in appeal on the single issue as to
the pottah having been granted subsequent to the con
ditional sale.

HELD, that this issue arose legitimately, and was one
within the Lower Appellate Court's discretion to allow,
and within his jurisdiction to determine.

HELD, that it was not only not nil' ~ssary for plaintiff
to prove possession, but the very ffI""md he took was
want of possession, his cause of acti<'9l1/'ivino- been that
he had been prevented from enjoying 1.'us';;fruct.

HEI.D, that plaintiff was entitled to get the property
free from the lease, for a mortgagee taking possession
under the terms of the mortgage is entitled to have the
property in the same condition as it was in when it was
mortgaged.

within which notice is to be given, the date HELD, that it was for defendant to show that the en-
of the decision should be excluded.. Neither cumbrance did not injure the outturn of the property.

she a rst nor the aand of January last fell Hobhouse, y.-THE facts of this casears
orr a Sunday or on a holiday, or during an somewhat peculiar. The suit on the parLot
authorized vacation. The Judge of the Small the plaintiff was to have his right declared
Cause Court is under a mistake in saying that 10 a 4-annas share of rents payable by a
the question as to a case 'on which the last certain ryot on the estate which was xne
day falls on a Sur.day or during an authorized subject of dispute. That estate was origin.
vacation, incidentally arises in this case. ally. the property of Koodrutoollah and
Judges of Small Cause Courts should con- another. They mortgaged the property to
fine the questions which they propound for \ the Dacca Bank. That Bank, on the 24th
the opinion of the High Court to such as Assar 1266, sold the mortgage to one Ma.
arise in a -suit, and should not propound homed Sonee who, on the same date, sold to
speculative questions. Khajah Abdool Gunny, 'and the Khajah, in

Jyet 12i2, having in the meantime fore
closed the mortgage and got a decree for

The 5th June 1869. possession, sold to the plaintiff. At some
Present : time or other, not stated to us, the defend.

The Hon'ble H. V. Ba Ie and C. Hobhouse ant, special appellant before us, sued th~

JudeI. ' ryot-defendant fa,: ~rre~rs of Ten~, and
. .g although. the plaintiff Intervened In Ibid

Issues-Possession-Right to usufruct-Mort- suit a decree was given to the spec::ilt!
gage-Encumbrances. app~llant. The special appellant set bp 11

Case No. :)46 of 1869. title intermediate between the plaintiff and
Special Appeal from a decision passed by the th~ ryot defcnd~nt, on t~e gr?und of 3

Additional Subordinate '.Judge oj" Dacca, rmras pottah given to him by the. mOl't
dated the 25th Noumber /868, reversing a gagor on the 24th Pous 1 266, th~t IS: sub
decisi(Jn of the Moonsij( oj" Lechragunge sequent to the mortgage. Certain rssues
dated the 17th February 1868. L , were laid down by t~e Court of fi~st. i~-

stance, and. on those Issues the plaintiff s
Gobind Chunder Banerjee (Defendant), suit was dismissed. The plaintiff appealed

Appellanl, to the Lower Appellate Court, and by the
versus permission of that Court was allowed to

rest his case on a single point, tnz., that as
the defendant's miras pottah was granted
subsequent to the date of the conditional
sale, so it could not stand good against the
purchasers under that sale after foreclosure
of the mortgage. The plaintiff dropped
all other issues and rested his case on ·this
alone, and on this issue the Lower Appel
late Court has given him a decree.

The first point taken in special appeal
is that the issue on which. the Lower Appel
late Court has decided in the plaint1tf's
favor was an issue which changed the
whole case; further, that the Court has
given the plaintiff a decree upon a ground
which originally he never set up.

We think that this objection is not good
in law. There is no doubt that upon the
facts on which either side relied, the issue
on which the Lower Appellate Court allow"
ed the plaintiff to rest his case was an issue
which legitimately arose; and this being
so, the Lower Appellate Court had ntl
doubt a discretion to allow the issue, whidl
was one of law ooly,to be heard, and hq
jurisdiction to determine it.
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