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An objection to the. reception of secondary evidence
is properly made in the Court of first instance, but
cannot be allowed in any appeal Court, •

Ph ear, y.-THE only question in this case
now is whether or not a certain property
named Dogachea is dealt with by a certain
ikrar, and. thereby divided amongst the
members of the family into four parts. 1£
it is, the plaintiff is entitled to succeed in
her suit. T.his ikrar is not itself produced
in Court, but the plaintiff gives secondary
evidence of its contents. The Lower Ap­
pellate Court is of opinion that this secondary
evidence is weak and lnsufficlent to prove
that Dogachea did form part of the property
divided by the ikrar ; and on that account
it considered that the plaintiff had failed to
make out her claim.

We think that if, under the circumstances
of this case, secondary evidence was admis­
sible, the secondary evidence in question
very distinctly makes out that Dogachea
was part of the property divided by the
ikrar.

Kishoree Mohun is the principal witness,
and he appears to make three unmistakeable
assertions; first, that Dogachea was the
property of Anund Chunder ; secondly, that
two years after Anund Chunder's death
all his property was divided hy the ik;'ar:

Now, in the present case; the plaintiff has a
common ground of action as against the
t\vo other widows of her deceased husband;
the defences of the defendants will not be
dependent on entirely different and distinct
evidence; in short,' there is nothing but
these two deeds of bye mukassa which pre­
vents the plaintiff from succeeding in her
claim, her share in the estate being admit­
ted and not disputed under the Mahornedan
Law.

I, therefore, fail to see why the question­
at the genuineness or otherwise of these
deeds of bye mukassa should not be tried
in this suit; more particularly with reference
to the position of the parties, to the fact that
the other heirs, that is, the sons and daugh­
ters of the late Kader Ali, do not dispute
the plaintiff's claim; and, lastly, to the fact
that this suit will dispose of the whole
question of the extent of the plaintiff's share
in the estate, if any, and prevent further
litigation.

In this view of the case, I would reverse
the decision of the Judge, and remand the
case to the Jtirige to he tried, as it was tried
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which is now in question in this suit; and,
tht'rdly, that this property (Dogachea) was
particularly named as part of the property
divided.

If this witness is worthy of being be­
lieved, his testimony entirely makes out the
plaintiff's claim.

On the other hand, the defendant com­
plains that secondary evidence of the con­
tents of the deed ought not to have been
received, because he says the plaintiff has
given no evidence to the effect that it is not
within her power to produce the deed itself.

I believe' we are unanimous in thinking
that this objection comes now too late.

The issue was distinctly raised in the
Court of first instance as to the custody in
which the deed was, and as to its contents ;
and it does not appear that any objection to
the admission of the secondary evidence on
that issue was made ill that Court.

The case came up to this Court on special
appeal from the decision of the Lower Ap­
pellate Court, and as far as we can learn,
neither in this Court nor in the Lower Ap­
pellate Court, was any objection ever hinted
relative to the reception of this evidence.
It was only when the case was remanded
back to the Lower Appellate Court for re­
trial upon an issue named that Jhe objection
was first made.

Now, I need not point out that an objec­
tion of this kind not only comes properly in
the Court of first instance, but cannot well
be made in any appeal Court. For, if it
were made at the time when the evidence is
tendered, and were then held good, it
would be in the power of the party desir­
ing to adduce secondary evidence to take
some steps for procuring the original, or
at any rate to account for its absence. In
a Court of appeal, this course is out of the
question.

But, further, I am not altogether prepared
to say that, under the circumstances of this
case, the secondary evidence would have been
improperly received, even had it been object­
ed to. The plaintiff had in her verified plaint
asserted that the original document was in
the possession of the principal defendant, and
she had asked the Court to summon him to
produce it, thus doing all she could, in pur­
suance of the provisions of Section 40 of
Act VHl. of 1859, for procuring the pro­
duction of the document if she really be­
lieved, or had cause to believe, that- it was in

t

the possession of that defendant. The de­
fendant in his written statement declared
that the document was not with him, but at
the same time supported the bona fides of
the plaintiff's statement by saying that he
knew where it was; that it was in the pos­
session of Tarinee Churn, and therefore cer­
tainly not under the immediate command oi
the plaintiff. Then we have Taririee Chum
examined in the cause, and deposing on oath
to this document, with all the other docji­
ments, being in possession of the first named
defendant.

I should be very loth to say that a Court
of justice having arrived .at this stage of
the conflict between the parties could not, in
the exercise of its discretion, allow the plaint­
iff to produce secondary evidence of the
contents of the document, to go of course
for as much as it might. be worth.

We think, then, that the defendant has
not succeeded in his contention, and that the
plaintiff has good ground, on special appeal,
to complain of the conclusion at which the
Judge has apparently arrived. For, to re­
peat, we think that the admission of second­
ary evidence cannot now be rightly object­
ed to, and that the secondary evidence which
the plaintiff has adduced, if it is to be be­
lieved, established the plaintiff's case.

We, therefore, reverse the decision of the
Lower Appellate Court, and remand the case
for re-decislon.vadding the direction that if
the Judge believes the evidence of Kishoree
Mohun Bose he ought to give a decree in
favor of the plaintiff.

Costs will follow the event.
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