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ounger sons having allowances made to The 5th- January 1870.
gh(l,m, Therefore, the second ground utterly Present »
ils.
fo As to the third ground, Doorga Pershad | The Hon'ble L. 8. Jackson and W, Markby,
Singh attempted to give evidence that there Judges..

is a family custom, or Kkoolachtr, by which
fn this family females were excluded from
jnheritance. He did not make any aver-
ment to that effect in his written statement,
and therefore did not, perhaps would not,
pledge himself to it on ‘0'1?‘.‘-. or solemn
affirmation. He did not give the plaintiff
any warning that she would have to meet
‘guy such case. No issue was raised on if,
snd down to the time when he examined his
witnesses, and even in  hig written grounds
of appeal before us, there is no statement of
the particulars of this custom or kuolachar,
the existence of which he uow suggests.
He does not even aver in his written grounds
of appeal that such a custom is proved.

We think that it would be a great injustice
to the plaintiff to ruise that issue now, aund
to allow the defendant to come in upon an
allegation as to the truth of which he has
never pledged himself and which the plaint-
iff has had no opportunity of meeting. We
therefore decline to go into the question
.whether upon the evidence as it stands,
there is any proof of the existence of any
.Buch eustony as that now alleged by the
vakedl of the defendant Doorga Pershad.

It.is said that the plaintiffs witnesses
admit the ‘existence of a custom to exclude
emales, The only statement to which the
a:li'ned vakeel for the defendaut can point
tion“i:ll,tyhdegree substantiating that conten-
one of 4t e sta.ter.ne’nt qf one Ahun Chand,
“p knowe plaintiff’s .w1tne.sses, who 8AYS,
wccoodug of no ecase in \y}llch women have

kely, | to any guddee in Chakaye.” Very

s but ignorance is not proof.

r‘[;iieg :L‘a:‘g? that the plaintiff has been
: - nchaste life ins been abandoned.
lim'ge b S been shewn by the Subordinate
le’l K“zobeen contradicted by the widow

there D'waree, whose’ evidence shows
B 1o foundation for such a

Yot
!h,ﬂrgo.,

o ) it is evident
® 8et up is a mere fraudulent
: ootnd aP reckless attempt on the
#%e hoir 1o (g!af ershad_ Singh, a possible
whous t;tl eteat the rights of the plaint-
W, 4 @ a8 heiress of her son is clear.

88 the appeal with costs,

vhe defe
Btrivance

Y

Execcution—Mesne profits—Section 11, Act
XXIII of 1861—Involving process—Extend-
ing Court’s award.

Case No. 446 of 1869.

Miscellancous  Special Appeal from an
order passed by the Officiating Judge f
Hooghly, dated the 16¢th July 1869,q/firmo
ing an order of the First Rubordinate
Judge of that district, dated the 3rd
4pril 1869.

Eckowree Singh and others (Judgment-
debtors), Appellants,

versus

Bijoynath Chatterjee (Decree-holder), Re-
spondent.

Baboo Gopeenath Mookerjee for Ap-
pellants,

Baboo Hewm Chunder Banerjee for Re-
spondent.

A suit for possession of land, in which the plaint
contained aiso a demand for mesne profits,was decreed
as to a part of the land, the decree being sileut as to
mesne profits. The plaintiff appealed 1. respect to
the undecreed portion of land, and the Appellate
Court reversing, in this particular, the judginent of
the Courr, below * decreeed” the appeal,

Herp, that as mesne profits were not expressly
given in the decree, and as they did not in this case
come within the terms of Section 11, Act XXIII of
1861, they coul L 1ot be obtained in execution.

Herp, that t1.2 words “appeal decreed” in the Lower
Appellate Court’s decree could not be interpreted as
giving the appellant every thing he asked for, and that
there was uo decree which could be executed at all.

Hern, that process in  execution must always be
granted by the direc: act of the Court itself. And as
| parties eaunot invoke process de noro either By agree-
[ ment or by their condsnet, so neither can they extend
the relief which the Court has chosen to award,

Juckson, J.—THE plaintiff, who is now
before us as decree-holder and special re-
spondent, brought a suit against the special’
appellant, for a certain quantity ofland. In

( that sait, he got a decree from the Court
i of first instance for the land which he claim-
ed, except 22 beegahs, The plaint al¢d
! contained a demand for mesne puofits in re-
tspect of the land, bat the decree was wholly
I'silent as to such mesne profits.

The plaintiff, being dissatisfied with the
judgment of the  Court of first instance,
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preferred an appeal to the Zillah Judge in
respect to the 22 beegahs of land for which
he had been rofused a decree ; and that
Court, reversing in this particular the judg-
ment of the Court below, “decreed” the
appeal.

After this, the plaintiff, considering that
the first suit had given him nothing in way
of mesne profits, brought a second suit
for mesne profits, both of the period com-
prised in the plaint and also of the rubse-
quent period. This second suit, it ap-
pears, was dismissed upon the ground that
the plaintiff’s proper course was to obtain
his mesne profits in execution of his first
decree. He bas now sought to execute
that decree for the purpose of obtaining the
mesne profits in question, and the Subordi
nate Judge, as well as the Judge of Hooghly,
have held that the decree-holder is entitled
to obtain those mesne profits in execution of
his first decree,

Against this decision the judgment-
debtors appeal specially to us, and they con-
tend that the execution itself is barred by
limitation, and also that there has been ervor
in holding the decree-holder entitled to was-
silat in execution.

It hags been shown, T think satisfactori-
ly, that no limitation arises inasmuch as the
application to execute was within three
years from the final decree passed in spe-
cial appeal in the original suit,

But on the second point, Tthink the spe-
cial appellant must succeed.
ed that Secticn 11, Act XXIII of 1861
supports the decision of the Courts below
and entitles the decree-holder to his wassi-
lat. It appears to me, however, that the
Section in question has not that effect.
The words of the Section are ¢ all ques-
“ tions regarding the amount of any mesns
¢ profits which by the terms of the decree
“have been reserved for adjustment
‘* in the execution of the decree, or of any
* mesne profits or interest” (which, I appre-
hend, would be fully written) “ or questions
‘“ regarding the amount of any mesne pro-
‘ fits or interest which may be payable in
“ respect of the subject-matter of a suit be-

¢ have been paid in discharge or satisfaction

** questions arising between the parties to

Itis coutend- |

Y]

£ tween the date of the institution of the | «

* guit and execution of the decree, as well |

** as questions relating to sums alleged toiit will not do to say that a decres was

 meant to include something ; becanse the Pro-

«of the decree, or the like, and any other | cedure Code, in Section 189, says that the

\ ¢ the suit in which the decree was passed

“ and relating to the execution of the de-
“eree.”. ... In order to bring the subject-
matter of the claim within the terms of Sec-
tion 11, it appears to me that it must come
within one or other of the several Clauses
of the first sentence of that Section, that is
to say, it must be either a question regard-
ing the amount of any mesne profits which by
the terms of the decree may have been re-
served for adjudication, or it must be a
question regarding the amount of any mesne
profits or interest which may be payable
in respect of the subject-matter of the suit
between the date of the institution of the
suit and execution of the decree, or it must
be some other question arising between the
parties to the suit in which the decree was
passed and relating to the execution of the
decree. _

Now, it appears to me that a ques.
tion arising between the parties relating
to something not comprised in the decree,
cannot be a question relating to the exe-
cution of the decree. As, therefore, it will
not come within the general words at the
conclusion of the first sentence of the Sec-
tion, it onght to come within some one or
other of the previous Clauses. Now it is
not an amount of mesne profits which has
been reserved for adjustment in the execu-
tion of the decree, because the decree con-
tains no such reservation. It is not an
amount of mesne profits or interest puyable
in respect of the subject-matter of a suit
between the date of the institution of the
gnit and execution of the decree, becaunse the
decree does not make it so payable: and move-
over the question here does not relate to an
amount at all. The question which we
have to decide is, whether the plaintiff is to
receive wassilat, or no, Therefore, in no
sense could this question be one of those com-
prised in the first Clause of Section 17.

A case precisely similar to this has been
decided in the same sense by another Bench
of this Court. That case is to be found in
1 Bengal Law Reports, 138.#

The Additional Judge observes *“ I come
to the same couclusion as Mr. Bright has
come to in regard to the coustruction to be
put on the order passed, which I am - of
opinion was meant to include a decree for
mesne profits for the land decreed.” Bat

«

[{

11

*10 W. R, p. 62.
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decree, in addition to other matters, shall
specify the relief granted, and I apprehend
that that which is not clearly specified in
the decree, is not given. For these reasons,
T think the plaintiff cannot recover wassilat
in execation of the decree when it is not
expressly given in the decree, and couse-
quently the decision of the Court below
mast be set aside with costs.

Markhy, J.—I am of the same opinion.
With regard to the first ground upon which
we were asked to say that the plaintiff,
judgment-creditor, was entitled to recover
mesne profits, namely, on the words of Sec-

tion 11, Act XXIII of 1861, I do not think |

it necessary to add any thing to the observa-
tions made by Mr. Justice Jackson,and byMr.
Justice Phear and Mr. Justice Hobhouse in
the case reported in I Bengal Law Reports.
T quite concur in thinking that Section 11
does not enable any party to recover in exe-
cution any thing except that which has been
given by the decree. 8o that the question
eomes back to this,—what has been given by
this decree !  As [ understand the argument,
it is that inasmuch as the Appellate Court

gave a decree in the form © appeal decreed,”

it must be assumed that that Court gave to

f:he appellant every thing he asked. I think!
it would be quite impossible to put any such . The Collector of Hooghly on behalf of Gov-

lnterpretation as that upon those words. |

think we are justified in this case in going
to the length of saying that there was no
ecree  which could be executed at all
How far, if the decree is awnbignous as to
tl}e relief which it awards, evidence may be
Biven to shew what the Court intended, is
];T:'i’;‘i‘)l’?t?- question of diﬁicullty, and one
13 not necessary to go into, because

novo either by agreement or by their con.
duct, they are also prohibited from executing
in like manner the relief which the Court
has chosen to award. Therefore, all ques-
tions as to the conduct of the parties where
they are secking to execute a decree of Court,
are, in my opinion, immaterial in considering
what is the effect of the decree,

The 5th January 1870,
Present :

The Hon’ble L. S. Jackson and A. G.
Macpherson, Judyges.
Act XVIII of 1850—Responsibility of Magis-

trates—Damages—Liability of Government
~Procedure.

Case No. 1911 of 1869,

Special Appeal from a decision passed by the
Judge of Hooghly, dated the 15th June
1869, modifying a decision of the
Subordinate Judge of that district, dated
the 31st December 1868,

Taracknath Mcokerjee (Plaintiff), dppeliant,

VErSUsS

ernment and others (Defendants), Respond-
ents.

My, J. W. B. Money for Appellant.

Mr. Bell (Government Advocate) and Baboos
Juggadanund Mookerjee and Onookool
Chunder Mookeriee for Respondents.

Act XVIII of 1850 does not protect a Magistrate
who has not acted with dne care and attention. A
Magistrate cannot be said to have in good faith be-

" lieved himself to have jurisdiction to do, or order,an
“act complained of, unless in arriving at thatbelief,he

Sogar from there being here any ambiguity, .
Te was no decree at gll.
The onl i i

' esmallegt point upon which I have felt

he
‘tu‘e::';?l;‘t%' of the_ defendant in the subse-
&e\r'he },aén having, as I think it pretty
ore giver, ; Contended that mesne profits
%Y. affect t;}n t.he. f,h'St suit, could, in any
0 consjg © position of the parties,
wald eration, I think it clear that it
faw thl:\(u);t. think
:;mellfgtl:s cammot, either by special
P¥oke
oo, t::::: Process of the Court in execu-
y :}s)se éﬂ execution must always be
.it rect act

Veo " PP2Ars to
s Principle ¢
i Voking e p

e tlmt_ precisely upon
at parties are prohibited
tecess of the Court de

doubt, is, as to whether or no, | A h .
: struction of the law unless his proceedings havebeen

But
it a clear principle of

Y any comluet of their own,

acted reasonably, circumspectly,and cavefully. He is
not protected against personal liability for a giscon-

in other respects regular and his viewof the lawis
such as a reasonable and careful man might take.
Government has no right summarily to appropriate
or destroy private property merely becauseit cousiders
that doing so wonld be for the public convenience.
The Government and its officers are just as much
bound to proceed in such mattersaccording to law as
are private individuals,and are just as much liable in
damages for illegally appropriating or destroying pro-
perty for the purpose of adding to the conveunience
of the public as is a private individual who appropri;

i ates or destroys property for his own convenience,

of the Court itself.’

In the case of an unlawful obstruction br nuisance,
a Magistrate proceeding under Chapter 20 of
the Crimisal Procedure Code, should call
upon the person who caused the same either to
remove it or to show canse why it should
not be removed within a reasonable time. If





