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provisions of Section 50 Act XX of 1866 ;
or, in other words, that the transaction was
not bond fide, and therefore the plaintiff’s
deed of sale, though it was registered,
ought not to have priority. Such was the
object of the law in Act XIX of 1843 and
is that of Act XX of 1866, and 1t would
be utterly subversive of justice if fraudulent
acts like these be permitted to over-ride a
genuine and a bond fide transaction. In
addition, I would remark that the defendant
was in possession 23 a tenant and it is not
shewn that he was a tenant-at-will.

I would dismiss this special appeal with
costs.

Markby, J—1 also agree in dismissing
this appeal. The really important point
for us to decide, is whether the second de-
fendant can maintain his title under his
purchase of the 2nd January 1868, which
was prior to the plaintifi’s purchase of the
8th March 1868. The coutention is that
because the plaintiff’s purchase was regis-
tered, therefore the defendant’s purchase
must go for nothing. We find that the de-
fendaut is in actual possession of the lands,
and the Court finds mos¢ distinetly that the
title on which the plaintiff seeks to turn
him out, although it was registered, was,
as I read the judgment, the result of a fraud
contrived by the plaintiff and his vendor
conjointly, and therefore, whether it was
registered or not, it was absolutely useless
as against the defendant.

The 3rd June 1870.
Present :

The Hon'ble Sir Richard Conch, K¢, Chief
Justice, and the Hou'ble F. B. Kemp,
Judge.

Section 240 Act VIII. 1859 —Attach-
ment—Alienation.
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An alienation which is null and void because made
whilst an attachment was subsisting, cannot be valid-
ated by the removal of the attachwens,

Couch, C. J.—Ix this case, the mortgage
to the plaintiff was made Ypn the 3ra® of
January 1863, while the ajtachment) was
subsisting. It is not necessayy, we think,
to #ive any opinion as to whevher the strik-
ing off of the execution case in the mau-
ner which appears in the proceedings operat-
ed as a removal of the attachment or not.
If it were necessary for us to determine
that, we are strorgly inclined to think that
we should hold that it did wot, but’ we ab-
stain from giving any opinion upon thaf .
point, l‘heu this mortgage being ymde
whilst the attacliment was suhsxstmg, Sec-
tion 240 of Act VIII of 1859 says that auny
alienation of the proper ty attached, whether
by sale, gift, or otherwise, duuug the con-
tinuance of the attachmeut, shall be null and
void. We think upon these words it is
clear that the removal of the attachment
would not operate so as to render an aliena-
tion made whilst the attachment was subsist-
ing a valid ose. It could not have such a
retrospective etfect, The alienation is said
in Section 240 to be naull and void, and if
it is null and void it cannot be validated
by the removal of the attachment.

With regard to the argumers derived from
Section 245, if the decision of this Courg
in the case of Anund Lall Duass versus
Rndha Mohun Shaw and others (Week!¥
Reporter, Volume XI), which has beea ap-
pealed against to the Privy Council, stands,
Section 245 cannot apply, beCuuse, if the
alienation ig only null and void as against
the attaching creditor, and he withdraws
the attachment under Section 245 on the
decree having been satisfied, there can be
nobody to impeach the alienation. ¢ But if
it should be held that the opinion of Mr.
Justice Markby is the correct one, and that
the alienation is null and void against every
ody, there may possibly be some founda-
tion for the argument based on Section 243.
We are inclined to think that the circum-
stance that it would so operate (if Mr.
Justice Markby’s construction is correct)
is an argumeunt against its being se, and that
the construction put upon that Sectiu by
the majority of the Court is the correct one.

The decree of the lowel Court must be
affirmed with costs.





