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The“defendants, respondents, do not deny
that the whole estate was put up for sale, but
they contend that they and Akburnissa
Lave been placed by the settlement in the
relation of malgoozaree and subordinate
proprietors as contemplated by Section 10
of Regulatiog. VII of 1822, and that their
Lol ngs are protected by Clause 8 of that
Sectioa. This was one of the contentious
of the defandants in the first Court, and
the Moousit‘;\t})lought that it was right.

&

¢ T also think that this contention is well
founded, It is true that this Regulation
was originally in force ouly in the ceded
an® conquered provinces, the distriet of
Cuttack, and the pergunnah of Puttaspore ;
but by Section 2 of Regulation IX of 1825
the major portion of the provisions of the Re-
gulfition of 1822 are extended “ to all lands
“¢ (including jagheers, mokurrurees, and other
s« genures, held f{ree of ussessment, or at
“ g quit-rent under special grant) not in-
«gluded within the limits of estates for
“which a permaunent settlement has been
« goncluded in the mauner prescribed by
« Regulation VIII of 1793, and Regulations
« 1Y and XXII of 1795 as far as the same
“ may be applicable.”

1t seems to me clear that the land now
in dispute is land which falls within the
description of that Section. It could not
have been included within the limits of an
sstate for which a permanent settlement
had been concluded, otherwise, if the land
Jgd been resumed ut ull, the settlement
would have been made with the proprietor
of that estate. T understand the scttlement
with the Inkherajdar to proceed ou the
assumption that he is recognized as proprie-
tor though liable to assessment (see Regu-
lation XXZIVII of 1793, Section 6.) And
indeed, unless the Jund now in dispute fell
within the description of Section 2 of Regu-
“Jation IX of 1823, no such sctilement as
was made in this case would have been
possible. The appellants admit that this
settlernent was in fact made under the pro-
visions of Clause 3 of Section 10 Regula-
tien VII of 1822, ¢

The question, then, will be whether Clause
3 of Section 10 is one of the provisions
which are'applicable to this case. 1 see no
veasbn why it should not be so. It is true
that the" Clause immediately preceding,
Clause 7, applies to a mehal or a portion of
o mehal held by ccultivating proprietors * in
piitcedarge or byhacharee tenure, or the

like; *” and Clause 8 commences with the
words * When it shall be determined to make
a settlement of a mehal of the above de-
scription with one er more of the parcenars;”
but even supposing that on the strength of
these words we hold that Clause 8 is appli-
cable only to such mehals as fall strictly
within the description coutained in Clause
7, still I am not prepared to hold that this
mehal would be excluded. What the exact
nature of the defendants’ holding was prior
to the resumption we are not informed, bu
I see no reason why their tennre should not
fall under the very general words “ or the
like.”

But I am not inclined to put so narrow
a construciion on Clause 8. I think it refers
to any mehal settled under the provisions of
Section 10 with one or more of the proprie-
tors on behalf of the whole.

I think, thevefore, that the decision of the
Moonsiff was, in this respect, right, and
that on that ground he was vight in dismiss-
ing the suit. I think this appeal should
be dismgesed with costs.

Tt was admitted that this case (No, 2928)
would be governed by the decision in special
appeal No. 2927, I think therefore that it
ought also to be dismissed with costs.

The 1st June 1870.
Present :

The Hon’ble I1. V. Bayley and W. Markby,
Judges.
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In a suit for a kubooleut at enhanced rates after
notice under Section 13 Act X of 1859, where the de-
fendants stood by and though raising a good many
objections on other points, raised no question as to
rates, their conduct and pleadings were held to afford
a fair presumption of admission of the plaintiff’s claim
as to the rates sued for,

Semble (by Markby, 1.) that when a landlord gives
qotice of enhancement to a tenant on tho first of the
grounds stated in Section 17 Act X of 1859, he treats
him as a ryot having a right of occupancy.

Bayley, J—THis was a suit for a kuboo-
dfeut at enhanced rates. 'The rates sued for
ranged from 4 annas to rupees 2-8, The
notice of enhancement waus issued uuder
Section 18 Act X of 1839, and the ground
of enhancemeut was that the defendant paid
at a lower rate of rent than those paid by
the same class of ryots for lands with simi-
lar advantages f the places adjacent.

It may be observed that this case has been
tried exactly12 times,commencing on the 14th
April 1864 sud ending on this the 1st June
1870, and all the trials by the lower Courts
have been subjects of special appeals. There
liave been four decisions by Division Benches
of this Court, and now the case again comes
up in special appeal.

To the claim of the plaintift as above set
forth, the defendants or their agent gave
the following oral answer, viz., that “from
*“ the time of their ancestors before the sway
“of the British Government, they have cul-
“tivated 64 beeguhs at 4 annas a beegal, on
¢ two deeds of sale ; the notice issued by or-
“ der of the Judge has been reversed by or-
“der of the High Court.” The defendants
also put in as evidence decisions of the Prin-
cipal Sudder Ameen of the 15th September
1862 and 4th August 1863, and a copy of the
decision of the 20th May 1831. All these
documents admittedly referred to certain
trials respecting the mokurureedars hinving
kept the plaintiff out of possession, aund the
question was whether they were wrespussers
or had legal vight to keep the plaintifl out
of possession. — Lhere wus not one word on

‘the part of the defendants to the effect that
the rate paid by him was not below the rate
of rent prevailing in the neighbourhood.

The first Court, on the 20th May 1864,
held that the defendants had proved that they
puid at one uniform reot from the time of
1he Decennial Settlement, and also that the
notice issued by the plaintiff was not in ac-

-cordance with the provisions of Act X of
1859, and dismisscd the plaintitl’s suit,

There was then an appeat to the, Judge
who, on the 15th December 1864, held that
the mokarruree nature of the defendant’s
tenure had been decided against them by the
High Court in 1863. Intermediately, how-
ever, there was a remand by the Judge,
and the case again went to the Deputy
Collector, who, on the 20th Ttbruary 1865,
decreed the plaintiff’s suit, being of oplnion
that it was held by this Court tha? there
was noirregularity in the notjce, and remark-
ing that the defendants has -’not in their
statement of objectios raised any question
as to the rates claimed by the plaintiff.

Again there was an appeal to the Judge,
the issue before Whom was simply as to=thé
pluintifi’s right to enhance, and the Judge
also remarked that there was no objectien
taken before him as to the rates.

There was aguin a special appeal, and on
the 19th June 1866 the case was again
remauded to be tried ouly on the question
of the mokurruree.

Again the Judge found in favor of ihe
mokurruree.

Agnin there was a specinl appeal, and
aguin a remand on the 20th February 1868.
The Judge again heard the case on the 4th
Juuve 1868, holding that the defendants had
not proved their case under Section 4 Act
X of 1839, and remuarking that no objection
was taken before him as tq the fairness of
the rates.

Again there was a special appenl, apd
ou the 25th March 1869, Mr. Justice Phear
and myself were again oblized to send the
case back to the Judge for re-trial. The
Judge, by his decision of the 30th June
1869, has again held in favor of the plaint-
i, and this decision is now tl% subject of
the present special appeal.

It is needless to go into more detailss
Suilice it 1o say that the question of the
notice was finully decided by this Court.
The question of the mokurruree had also
been tfound against the delendsnts, There
remuained then ouly tWo questivns wlich
huve been very strougly contested by the
lcarned  Counsel Mr. Scouce and Baboo
Kissen Succa Mookerjee for the appellanty,
viz., firstly, that the question of rates oughs
to have been decided by the Lowey Ap;.)ellut.e
Court as the plaintiff was bound to prove
the precise rates specificd in his plaipt ; and
sccondly, {hat the meré ubseuce of uny
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denial by the defendants, even if true, would
not justify a decree in the plaintiff’s favor,
but that, in fact, they (defendants) had in
their grounds of appeal before the Judge
against the judgment of the Deputy Collect-
or, Mr. Maclean, dated the 20th February
1865, taken an objection on that point.

As to the first of these objections, I do
not think that under the circumstances the
plaintiff was bound more clearly to provethe
‘rates he suE\\l ifor. The defendant’s agent
was prosent !{ Court;, He made oral state-
poents and put in documentary evidence, but
neither in his oral statements nor in any docu-
ment did he say a single word objecting to the
raees sued for. It is true that in a case where
the defendant is absent and has not appeared,
or has appeared and contested the plaintiff’s
claim, _the plaintiff is bound to prove his
allezation ; but in this case where the de-
fendants stood by and did not raise a single
question as to rates claimed by the plaiutiff
‘either by his written statement or the oral
one of his agent, I do not think that any-
thing but & fair presumption of admission of
the plaintiff’s claim by the dgfendants arises
from the pleadings and conduct of the de-
dendants. They raised a good many objec-
tions to the plaintiffs claim on other points,
but did not say a single word as to the
plaintiff’s demand of the rate of rent being
unfair and inequitable by reason of being
higher (not than their allezed mokurruree)
but than the prevailing neighbouring rates.

There is, it is true, a passage in the peti-
tion of appeal to the effect that ‘“as to the
"¢t yight of the plaintiff to enhance there has
“ heen a complete coutest and dispute, and
¢ the decision of the Deputy Collector that
¢ there was no objection in the master of
« rate is opposed to justice,’’ but certainly
this objection, if it really meant to take the
shape that is now contended for, would have
been raised in plainer words. The defend-
- ants might have plainly said that the rate
claimed by the plaintiff was not fair and
equitable as above prevailing vates, or that
there was evidence to this effect produced
or to be produced. .

‘Agaln, the issue before the Judge and
his decision thereupon related only to the
~laintift’s right to enhance. No issue was
asked ns to the fairness of the rates sued
for a3 the prevailing rates. No review was
souglf of the decision, and both the Depaty
Collector and the Judge state in distinct
words that no ‘question was raised as to

L3

the rates, I cannot from such pleadings
really suppose that any question was intend-
ed to be raised by the defendants as to the
fairness of the rates claimed by the plaintiff
as prevailing rates; especially as the de-
fendants had ample opportunity to raise that
plea, but had not done so till the case had
been fully disposed of by the lower Courts.
I do not think, therefore, that they ought
now to be allowed to raise that objection.

There remains, then, another question as
to whether the defendants’ plea of mokur
ruree failing, they are not entitled to such
rights as oceupancy would give them. On
this point, Mr. Paul for the special respond-
ent, I understand, admits that they are, but
he says that the question does not arise, and
I may here add that from, the year 1864
down to the present time, the question was
never raised in this shape.

On the whole, I consider that all the
grounds taken by the defendants fail, and I
would therefore dismiss this special appeal
with costa.

Markby, J.—T also think that this appeal
must be dismissed, but not precisely upon
the same grounds as those stated by M.
Justice Bayley. I think it quite clear that
for the purposes of this case we are bound
to accept the concession made by the Coun-
sel for the plaiutiff that the defendants were
sued in this case on the hypothesis that they
were ryots having a right of occupaney ;
and I must say that that also entirely agrees
with the view of the law which I have
formed, although that matter has not been
argued in this case, and Mr. Justice Bayley
thinks otherwise. I should not venture to
express a final opinion. It does, however,
appear to me that when a zemindar comes
in and gives notice of enhancement toa
tenant on the first of the grounds stated
in Section 17 Act X of 1859, which
I understand is a ground held as a good
ground in this case, he does treat him as a
ryot baving a right of etcupandy, and-X
have great difficulty in seeing how other-
wise & Court can compel a ryot to accept a
lease or compel a zemindar to grant that
lease. It is only on the hypothesis that a
party has a right to hold the lands as having
a right of occupancy that the Court can
have any power to settle the terms on which
he has a right to hold. Assuming then
tbat point which has been conceded in this
case, I should be inclined to think that Mr.
Maclean was wrong in his judgment of the
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20th February 1865 in not going into the
question 'of rates. It is a matter which
occurred so long ago that it is not easy to
aseertain now how the parties stood, but
troating as I think we are for the purposes
of this case bound to treat, the defendants
as having a right of occupancy, it was ab-
solutely necessary for the plaintiff zemindar
tg establish the rate which he alleged was
the fair and equitable rate before he could
get a decree. It was no part of the defend-
ant’s case to disprove that fact.. It was
for the plaintiff to prove his allegation. If
therefore the question was whether or not
Mr. Maclean’s jadgment was wrong, I would
probably say that it was, But this judg-
ment was appeualed against, and although
the grounds of appeal were not so very arti-
ficially drawn, I think they sufficiently raised
the question that Mr. Maclean was wrong
in not going into the question of rates.
The Judge, in disposing of this question on
the 2ist September 1865, states that as to
the fairness of the rates the defendants took
no exception. If by this the Judge meaut
that no objection as to rates was taken be-
fore him, therewas an end of the matter ;
but if, on the other hand, the Judge meant
to say that it was not open to the defend-
ants fo contest the point and that Mr.
Maclean’s decision to that effect was vight,
I think I should not agree with him.
But then the defendants came up here on
appenl, and there can be no doubt the de-
fendants were bound, if they thought that
.lﬁl‘. Pearsen wag wrong in taking the same
view as Mr. Maclean, to have taken the
objection clearly in this Court. Whetler the
ground was taken or uot does not appear,
but it makes no difference because the
order of remand was distinet that it was
on the question of the mokurruree title only,
go that my view as to Mr. Maclean’s judg-
ment being right or wrong is wholly im-
material, because, supposing that he was

wrong, the objection has l'ong ago® been
over-ruled or abandoned. These are re-
marks upon the fourth and fifth grounds of
this special appeal upon which alone we
called dpon Mr. Paul to answer. On the
first, second, and third points Ye are clear
that the order of remand has been rjg‘ltly
carried out.

The Ist June 1870,
Dresent:

The Hon’ble J. B. Phear and Dwarkanath
Mitter, Judges.

Pleader of tho Migh Court—Vakalut-
namah,

In the matter of

Gopeenath Mudduck, Petitioner.

The acceptance of a vakalutnamah by a Pleader of
the High Court should in all cases be unconditional.

Phear, J—~WE thiok that we ought to,
assume for the purposes of this petition,
that the statement of the pleader exhibits
the true state of the facts, and upon that
statement we are of opinion that the best
course will be that the pleader should give
up the 235 rupees, and the other small ba-
lance in his hand to the petitioner, and that
the vakalutnamah should be eaucelled. We
will appoint another day for the hearing of
the review and give the petitioner an oppor-
tunity of getting another pleader to re-
present him,

We also think that on this occasion, we
ought to say that in our view theconditional
acceptance of a vakalutnamah, such as oe-
curred in the prdsent instance, is a practice
detiimental to the best interests ®oth of,
the public and of the profession. Accord-
ing to the English system, there can be
nothing of this sort. If once a Barrister
accepts a brief he is bound to plead the
cause of his client whether he is paid his
fees or not.  So also an Attorney, when®he
has taken a retainer to conduct a suit, must
proceed as fur as the money placed in hig
hands by his client will allow hisa, having
regard to the uecessary expenses of® the
suit. He can only abstain from proceeding
on the ground that he is not furnished by
his client with sufficient fmds, and h% must
give timely notme that funds are needed.





