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APPELLATE HIGH COURT.

The 1st June 1870.
Present :

The Hon’ble H. V. Bayley and W. Markby,
Judges.

Sale for arrears of revenue--Rights
of shikmee-lakherajdars — Clause
8 Section 10 Regulation VII of
1822,

Cases Nos. 2927 and 2928 of 1869.

Special Appeals from a decision passed by
the Subordinate Judge of Fast Burdwan,
dated the 20th September 1869, affirm-

ing a decision of the Moonsiff of Selima-
bad, dated the 153th March 1869,

Ram Gobind Roy (Plaiutiff) Appellant,
versus

-Syud Kashuffudoza and another (Defend-
ants) Respondents.

Baboos Romesh Chunder Mitter, Unnoda
Pershad Banerjee, Tarucknath Sein,
Mohendro Lall Mitter, and Kalee Pro-
sunno Dutt for Appellant.

Baboo Ashootosh Diur for Respondents.
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* 8Suit for ejectment. and khaa possession by an auction-
purchager under Act X1 of 1859, The delendant’s case
was®hat after resumption of their lakheraj tenure, a
settlemnet had been made wider Legulation VII of
1822 with the principal proprietor, and by that sertle-
ment it was arranged that the Govermment revenne
payable by all the proprietors, the defendants among
them, was to be paid through the principal proprietor,
and that the defondants were to hold perpetual posses-
sion as shikmeedars, aud that their rights should be
reserved intact

" HeLp that the possession of the defendants as la-
kherajdars could not be disturbed as long as they paid
the revenue assessed upon them under the settlement,

HerLp (Markby, P, dissentiente) that (lanse 3®See-
tion 10 Regulation VI of 1822 applies only to cases
referred to in Clause 7, that is, of cultivating proprictors
on putteedaree or byhacharee tenure, or the like, and not
to a case of this kind.

Bayley, J.—It is admitted that thess two
special appeals will be governed by one and
the sume decision by this Court. In both
cases, Ram Gobind Roy i plaintiff. In the
one case, he lays his suit at 994-10-10 to
get aside a summary order and to recover
khas possession and mesne profits, valuing
his snit at 98-9-G.

Plaintiff alleges that he is an auction-pur-
chaser at a sale for arrears of Government
revenue of Mehal Bahadoorpoor, bearing
No. 5337 on the Collector’s Rent-roll, tle re-
corded proprictor being one Akburnissa, and
that by that purchase all other rights re-
maining in defendants have passed to him,
plaiutiff,the purchaser, and that he can eject
aud take khas possession, and is entitled_tp
mesne profits of defendaut’s lauds. ‘

The sale and purchase were admittedly
under Act XTI of 18359,

The defendants’ case is that a settlement
was made with them by the Collector after
resumption of the lands by Governmeat
under Regulation II of 1819, aud that up
to the time of settlement they hadield the
lands as rent-free proprietors, and that after

the settlement they still held possession of
| them as proprietors, of resumed rent-free
' tenures with whom settlement was made and
| their proprietary rightsrecorded, and there-
| fore could not be ejected by plaintiff so fong
as they paid the settlement jumma of their
own proprietary lands. It is admitted and
proved that this was a lakheraj tehure resums- |
ed under Regulation IT of 1819 and settled
uuder the provisions of Regulatdon VII of
1822, as extended to Bengal resumed and
khas mehals by Reguiation IX of 1825,
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The xrmngeméuts of the settlements and
the first Court’s opinion on their leghl effect
are thus recorded by the first Court—

“ On reference to the settlement proceed-
‘ings, amulnamah, &e, filed with the re-
¢eord, it appears that as the lands pre-
¢ viously held(cent-free by the defendants
“and’ other parties were resumed, the

venue due to Government, still all other
parties with whom the settlement was made
(defendants being individually and by name
scheduled as those parties) should have
rights as proprielors veserved intact, “mali-
ker-suttyo ** being the words used.

It would have been well if the case had
stopped here, but in appeal to the Lower

“ Colledoor at first entered into separate
 settlements aith each of the holders ; that
“ afterwards 'y, Commissioner, in order that
““the rvents might ‘bt more convenient-
“ty collected, directed that the whole of the
“ lands be included in one towjee, the for-
 mer holder Akburnissa bg made the prin-
 cipal proprietor, and a settlement entered
into  with her; that, accordingly, the
sanid mehal was settled with Akbur-
nigsa ot these conditions, that the defend-
ants and others should as shikmeedars
hold perpetual possession of the lands occu-
pied by them and pay the rent due by them
to Government fo the above named party
obtaining the settlement ; that out of rupees
394-14-5 due to Government, after de-
duction of the milikanah to which the
said shikmee lakherajdars were entitled,
the said party obtaining the settlement
should receive rupees 39-6-10, the collee-
tion charges on the rents payable by the
lakherajdars, the defendants and others,
at 10 per cent., and that the residue, name-
ly, rupees 335-7-7, and the rent due on
the share of tke said party obtaining the
settlement, rupees 152-9-3, in all rupees
508-0-10, aud rupees 5-0-2, the expense
fncurred in repairing the roads, making a
¢ gress total of rupees 513-1-0, should be
paid to Government as sudder jamma.

-

14

«« Therefore, this Court is of opinion that
plaintiff ig simply eutitled to recover the
¢ gquitable rent from the defendants, bug

€

“ las no power to dispossess them from the !

¢ lands, Giouses, &c., settled with them aud
¢« held from time immemorial.”

Now, with the exception of the use of
the first term shikmeedars, where the
first Court should have said ¢ shikmee |
lakherajdars,”’ as it does alter, the first
Court has correctly stated the details and |
legal effect of the settlement proceedings, !
#nd I concur with the first Court in holding
that tke plaintiff cannot eject the defendants
and obtain &has possession, The settlement |
proceedings recorded their rights in express
terms, uvamely, that although Akburnissa
<hopld be the party directly paying the re-

Appellate Court the Subordinate, Judge has
made such a confusion of terms as has led
to this special appeal. He states that the
names of the defendants were included in

the dowl as shikmeedars. It is no such
thing. In the dowl they were included
as shikmee lakherajdars. A shikmeedar

might be a tenant, and as such, would have
no dowl with a Collector at all. A mere
shikmeedar is not a proprietor. The lakhe-
rajdaris not only a proprietor of land,thongh
paying in this caso through another, but ac-
tunlly recorded here to have all his rights
as such reserved, though Government veve-
nue for convenience is paid by Akburnissa
as the largest proprietor. The Lower Appel-
late Cours has also stated that the defend-
auts were designated mokurrure¢ seman-
dars. Now, such a designation has not been
shewn to us by respondent’s pleader in the
settlement proceedings at all, and he at least
does not contend that it exists there at all,
The Lower Appellate Court also has mis-
understood the position of parties completely
in the following very inconsistent and incor-
rect passagoe :—

¢ Defendants do not admit that they were
“ eo-sharers of Akburnissa in the said settle=
“ment, and the grantor of the settlement
¢ declared the defendants to be the inferior
“ jotedars and co-sharvers of Akburnissa,
““ when thevefore the defendants were re-
“corded as inferior jotedars at the time
“ of the settlement.”’

|

Now, in the first place, there is not one
word in the settlement proceeding terming
the defendants inferior jef:dars, <and the
pleader for the respondents admits  that
there is not. In the next place, a jotedar
is 70t a proprietor of a reut-roll property.

i

! A co-parcener in this case is a proprietor as

above pointed out ; and especiaHy when, us
here, the rights of a proprietor were reserv-
ed in express terms to defeudants in this

| case.

In the end, however, the Lower Appellate
Court held that plaintiff cannot eject the
defendants.
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It is upon this that plaintiff appeals,
urging—

Firstly.—That the Lower Appellate Court
is wrong in holding the defendants were not
co-proprietors ; and secondly, that plaintiff,
a8 auction-purchaser, can eject the defend-
ants, inasmuch as he purchased all the
rights and interests of the defaulting pro-
prietors.

As before pointed out, the first of these
grounds is correct, inasmuch as the Lower
Appellate Court has confusedly considered
the defendants to be inferior jotedars, when,
in fact, they are each and all proprietors,
i. e., parties due provisions for securing the
rights of whom have been mnde under Clause
1 Section X Regulation VII of 1822, Upon
the second point, I consider the plea of the
special appellant untenable, inasmuch as
I quite coucur in the view taken by the
Moonsiff in the first Court, that the pos-
session of the defendants as lakherajdars,
though paying revenue through Akbur-

byacharee rights. Akburiffssa was one pro-
prietor, and defendfints are others. The
mode of paying revenue cannot make that
man not a proprietor who is recorded in a
settlement record as a proprietor, and he can
only cease to be such when he does not pay
the revenue assessed by that settlement. In
this case defendants did pay ¥he reveuus, or
at least it is not shewn they did not. ¥They

cannot lose their proprietory right® so se-
cured and expressly received, bgrause Akbur-
nissa defaulted. To rule o\l&rwise would
render the reservatior of proprietor’s right
in a settlement record a nullity. ’

In this view, I would dismiss these special
appeals and the Maintiff’s suits.

Markby, J.—In this case, as I gather from
the facts found and tbe statement made by
the vakeel for the appellant, in the gyear .
1860 the village in question which had up to
that time been held rent-free was resumed
by Government under the provisions of Re-

nissa, is one that could not he disturbed Ly
the plaintiff so long as defendants pay the
revenue assessed upon thewm wunder the settic-
ment aud there recorded.

Some argument has been used with vefer-
ence to the applicability of Clause 8 Section
10 Rogulation VII of 1822 to this case. I
regard Clause 8 as applying only to cases
referred to in Clause 7, that is of cultivating
proprictors in putteedarce or byhacharee,
or the like.

Now, certainly in the District of ITast
Burdwan, neither a putteedaree or byha-
chavee tenure, or the like, is known, unor
is there such a thing as a caltivating
proprietor, except in the instance of a
zemindar’s nij-jote, and the present is not
for a moment contended to bs an in-
stance of that kind. Then we are told the
words ¢ or the like”’ will include this case.
Regulation VII of 1822, however, was
passed for the settlements of the ceded aund
conquered provinces, Cuttack and Puttes-
poor, in"none Ui which was there ever a
permanent settlemeut as there is in Isast
Burdwan. Farther, in East Burdwan, the
present mehal, No. 5593, on the Collector’s
Reut-roll there has been permanently settled,
and npothing like putteedaree or byacharee
tenures exist in Fast Buordwan. I do not
think, therefore, the words *“or the like”

can apply. This, in fact, is & case simply of

badshahee grants of one large and a number

of. small rent-frees proprietors, who never

had or pretended to have putteeduree or

gulation IT of 1819. The claim to hold the
lands rent-free was found to be invalid, and
the Collector in 1866 procecded to make a
settlement with all the persons (a very con-
siderable number) who were the proprietoys
of the lands comprised within the village.
The Commissioner, however, before the set-
tlement concluded directed that all the lands
should be included in one settlement with
Akburnissa, one of the proprietors, which
was accordingly done, upon condition that
the other proprietors should® as shikmeedars
hold perpetual possession of the lands oceu-
pied by them and pay the revenue assesged
upon them into the hands of Akburuissa,
who was to pay the same together with her
own share of the reveunue to Goverument,
deducting a certain percentage.

Akburnissa  having  made , default in
payment of the revenue, the cstate wus
put up to sala and purchased by the
plaintifl, and the question is whether thg
plaintiff is entitled to evict the defondants
who are some of the persons described in

the settlement as shikmeedars.

Both the lower Courts have decided this
question in the negati%e and dismissed, the
plaintiff’s soit. The plaintiff has appealed
and has contended before us that all these

parties are co-proprietors in aun estate whist
is assessed singly, and thag on the default.
of any one of them, in the absqnce of any
apportionment, the whole estate is liable
for sale, and that all their interests pags to the
| purchascrs at the auction-sale.

)
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The“defendants, respondents, do not deny
that the whole estate was put up for sale, but
they contend that they and Akburnissa
Lave been placed by the settlement in the
relation of malgoozaree and subordinate
proprietors as contemplated by Section 10
of Regulatiog. VII of 1822, and that their
Lol ngs are protected by Clause 8 of that
Sectioa. This was one of the contentious
of the defandants in the first Court, and
the Moousit‘;\t})lought that it was right.

&

¢ T also think that this contention is well
founded, It is true that this Regulation
was originally in force ouly in the ceded
an® conquered provinces, the distriet of
Cuttack, and the pergunnah of Puttaspore ;
but by Section 2 of Regulation IX of 1825
the major portion of the provisions of the Re-
gulfition of 1822 are extended “ to all lands
“¢ (including jagheers, mokurrurees, and other
s« genures, held f{ree of ussessment, or at
“ g quit-rent under special grant) not in-
«gluded within the limits of estates for
“which a permaunent settlement has been
« goncluded in the mauner prescribed by
« Regulation VIII of 1793, and Regulations
« 1Y and XXII of 1795 as far as the same
“ may be applicable.”

1t seems to me clear that the land now
in dispute is land which falls within the
description of that Section. It could not
have been included within the limits of an
sstate for which a permanent settlement
had been concluded, otherwise, if the land
Jgd been resumed ut ull, the settlement
would have been made with the proprietor
of that estate. T understand the scttlement
with the Inkherajdar to proceed ou the
assumption that he is recognized as proprie-
tor though liable to assessment (see Regu-
lation XXZIVII of 1793, Section 6.) And
indeed, unless the Jund now in dispute fell
within the description of Section 2 of Regu-
“Jation IX of 1823, no such sctilement as
was made in this case would have been
possible. The appellants admit that this
settlernent was in fact made under the pro-
visions of Clause 3 of Section 10 Regula-
tien VII of 1822, ¢

The question, then, will be whether Clause
3 of Section 10 is one of the provisions
which are'applicable to this case. 1 see no
veasbn why it should not be so. It is true
that the" Clause immediately preceding,
Clause 7, applies to a mehal or a portion of
o mehal held by ccultivating proprietors * in
piitcedarge or byhacharee tenure, or the

like; *” and Clause 8 commences with the
words * When it shall be determined to make
a settlement of a mehal of the above de-
scription with one er more of the parcenars;”
but even supposing that on the strength of
these words we hold that Clause 8 is appli-
cable only to such mehals as fall strictly
within the description coutained in Clause
7, still I am not prepared to hold that this
mehal would be excluded. What the exact
nature of the defendants’ holding was prior
to the resumption we are not informed, bu
I see no reason why their tennre should not
fall under the very general words “ or the
like.”

But I am not inclined to put so narrow
a construciion on Clause 8. I think it refers
to any mehal settled under the provisions of
Section 10 with one or more of the proprie-
tors on behalf of the whole.

I think, thevefore, that the decision of the
Moonsiff was, in this respect, right, and
that on that ground he was vight in dismiss-
ing the suit. I think this appeal should
be dismgesed with costs.

Tt was admitted that this case (No, 2928)
would be governed by the decision in special
appeal No. 2927, I think therefore that it
ought also to be dismissed with costs.

The 1st June 1870.
Present :

The Hon’ble I1. V. Bayley and W. Markby,
Judges.

Enhancement of rent—Sections 13
and 17 Act X. 1859-—-Pleadings—
Presumptions.

Case No. 2394 of 1869 under Act X of 1859.

Special Appeal from a decision passed by
the Judge of Tirhoeot, dated the 30th
June 1869, affirming «:deciston of the,
Deputy Collector of that District, dated
the 20th May 1864.

Thakoor Dutt Singh and others (Defendants)

Appellants,
vETrsus

Gopal Singh and others (Plaintifis) fle-

spondents,

. G. C. Sconce and Babso Kishem Succa

Mookerjee for Appellants.

Mr. G. C. Paul for Respondents.





