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:':o.r these reasons, we think, we must affirm
the judgment 'of the Court below, but each
party must bear their own costs.

The purchase-money must be repaid with
interest at 12 per cent. per annum, that being
the rate of interest allowed in the decree;
and the plaintiff may satisfy the decree for

. rent before the estate is released from at
tachment.

The 4th January 187 I.

Present :

The Hon'ble E. Jackson and Onookool
Chunder Mookerjee, Judges.

Review-Limitation.

Poresh Nath Roy, Petitioner,

nersus

Copal Kristo Deb and others, Opposite
Party,

lIaboo Woomesb Chunder Banerjee for
Petitioner. .

Hahoos ROlllanath Bose and Grisi: Chundtr
(NwS<' for Opposite Party,

The time during which an application for review is
pending is not to he taken into account within the 90
da ys allowed for appeal.

Jackson, J.--WE think the decision of
the Judge of Sylhet on the appeal of Poresh
Nath Roy, refusing- to admit the appeal, is
contrary to law, and must be set aside. The
decision against which Poresh Nath Roy
appealed is dated the zSth December 1869.
For a review of that decision, Poresh Nath
Roy filed an application on the 6th January
1870. An order was passed rejecting that
application on the 4th April 1870. Poresh
~ ath Roy thereupon appealed to the Judge
on the 2 I st April 1870, The ground upon
which the Judge has rejected the application
is not clearly stated in his order He states
that, if the application had been made on the
14th', he might have admitted it; but as it was
made on the 2 I st. he rejected it.

We do not understand in what way the
petitioner would have been benefited by
making an application on the r ath instead
of on the 2 I st. In either case, if the time
during which the application for review was
pending be deducted, Poresh Nath Roy was
within time. If, on the other hand,; that
time is to be taken into account.Poresh'Nath
Roy is beyond time.

It has been decided bv a Full BeJl.eh of 14
Judges (to be found in it. Weekly Reporter,
page 36), and which was afterwards follow
edby another Full Bench of this Court* (to
be found at page 23 of the Revenue, Civil,
and Criminal Reporter of the 31st May
1867), 'that the time during which the appli
cation for a review is pending is not to be
taken into account within the 90 days allow
ed for appeal. Following these decisions,
Poresh Nath Roy was within time in pre
senting his appeal to the Judge, The Judge
must, therefore, admit the appeal, and pass
orders upon it. The order rejecting it is set
aside.

The roth January 1871.

Present:

The Hon'ble J. P. Norman, OjJiciai/ng Chz'if
Justice, and the Hon'ble G. Loch and W.
Ainslie, Judges.

Mesne-profits-Valuation of claim
Execution,

Case No. 227 of 1870.

Misceitaneous Appeal.fromall order passed
~Y the -$ubordllwte Judge 0/ Jessore, dated
the 4//i June 1870.

Gooroo Doss Roy and another (Judgment
debtors), Appellants,

rersus

Bungshee Dhur Sein and others (Decree .
holders), Respondents,

", 7 W. R, ci-a. p. 529.
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Norman, C. 7-- * f~ *-
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1IIr, 7. w, B. Jlonel' and Baboo Sreenath
Doss for Respondents ..

Where a plaintiff includes a suit for mesne-profits in a
'-',Ilit for possession, he is bound to value his claim at
"hat:..he knows to be its real amount, and cannot be
alloweo, in the course of a mere inquiry into the amount
of damagc:s aft~r decree, to depart from the claim made
by his .plaint, and set up what is substantially a new and
distrnct claim,

Ilahoos Ashootosh Dhur and Hem Chun der ten or fift~, rupees; and at the trial or in exe-
Hauerice for Appellants. cution of the decree, if the mesne-profits are

shown to amount to a very much larger
sum, even to lakhs of rupees, he would be
entitled to clri m a decree for that large
amount on paying the stamp-duty as provi
ded by that Section.

It appears to us that Mr. Money's argu
ment is not tenable. The plaintiff's claim,
which the defendants were called on to
answer in the suit, with respect to which the
issue, were fixed, and the contest took
place, is that set forth in his plaint. By
the 7th Section of the Court Fees Act,

;:, Clause I, he is bound to pay a stamp-fee on
* the amount claimed by him.

, We think that a plaintiff cannot be allow-
Now, the claim in the plaint, Rupees 8,000· ed, in that which is a mere inquiry into the

for the mesne-profits of ten years and eight, amount of damages after decree, to depart
months, is at the rate of Rupees 750 a year. from the .claim ma~e by his plaint, a~d. set
The Subordinate .1 udge allows to the plaint- uP, what IS substantially a new and distinct
'ff f 'I f R 68 claim.I or wassi at or 10 years xupees 4~, 4,
or, in other words, wassilat at the rate of In the present case, it is in evidence that
Rupees 4,450 a year. the ten khadas were used by the plaintiffs

as kharnftr land at the period of their dis
possession. The plaintiffs must have known

The disproportion is the more striking very well what were the profits of the land
when we find that the whole difference is in at that time. The plaintiffs, for some reason
respect of the profits of a part only of the or other, in their plaint chose to state the
land, u.e., 240 beegahs out of 415, for which mesne-profits of the whole land at Rupees
an estimate has been made and allowed by 8,002 for ten years, and in making that claim
the Subordinate Judge at the rate of Rupees they knew very well what they were about.

I b h The claim now made of Rupees 22,5 ~ I for
4,000 a year, or near y 17 rupees a eega. rather more than half of the land for seven

\V h do bt b t th t th 1 ' years before the suit, to say the least, savours
e. ave no I ~ . n. a e ,genera ,of extravagance. No explanation has been

rule IS that a p aintiff IS not entitled to. f h hi h ind d I. , . crlven 0 t e reasons w IC tn lice tie
greater damages than he has claimed 111 hIS " ". .

I . t 'I' tl t ti I . b plaintiffs to fix the estimate of mesne-profits
p am . a ia an excep Ion las een ' hei I' N'

II d · If' f '. at 750 rupees a yearun t err p amt, 1 0
a owe In t ie case 0 SUitS or possession I tion ] d th t hI: tiff h
with mesne-profits, where the plaintiff has ~~gges 10~ IS m~ eat t e ~ amI 1 ~ ave
sometimes no means of knowing accurately Isc~\'e~( any ~ctsd no prdevdl.o~s y\ k'nown

h I b J
• I b h Ief to tnern, or acqUIre any a nuona now-

w at las een rea izec y I e ce end ant I d f h I f h f h
1 · h ., f hi di . e ge 0 t e va ue 0 t e property a ter t e
uunng t e penal! a IS ispossessron and fir f hei I' hi h h lei h
prior to the suit. Instances of. this will be " mg 0 t err p aint, \~' IC S Oll ~ve

f d i \T1 \H kl I' t 1\;T' II induced them to put forward the larger claimoun 111 . .vees y \.epor er, lulSOIi aneous, I f h I I . b
8 IX W 1\ R t 8 XlV at a ate stage 0 t e case. t las een

P\'\~gekI2 ;R ·.t' ee 8' 2Y efor. er 2 I ;I' '·ff· I suggested that the plaintiffs' object probab-
ees j' epoi er . H cram a p ainu . .

, , o . lv was to prevent an appeal to the Privy
has no means of judging how long the SUIt C '1 If h t b if wi h h t bi t
may be protracted, or \\~hat will be realized louncdl '1'1 t aj e sOf,.1 wdlt tht ~ ° I]~C
1 h I , tlff h'I' th it . di t ley e iberate y put orwar err c .um
l\' t e p am 1 w lee SUI IS so pen mg. ,1' f R 8 I" I' k

The t t th Section of the Court Fees ACt as a c aim or upees ,C02 on}, we trnn
T n id f ' they ought not to be allowed to enlarge

\ II. of 1:)7°, provt es or such cases. But hei I' ft h h ined th .
T 1\1 d :l h' I I" t err c aim a er t ey ave game ell'

1\.1'. rvtonev conten ec tat, w iere a p aintlff bi t th h db' th
incllld~s a-~Iaim for mesne-profits in his suit ~)e~ Cas t tey t ve t on~ ~ procunnf e
for possession, he is not bound to value his .Ig ourt a re use °a III I an appea .
claim at what he knows to be its real amount.j ..~ '<';': * "* * * :>J~ ~J~

but may fix it as low as he pleases-s-say at' '* '" ,. '* '* ,* *
d




