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The plaintiff based his. demand for ~on­
tribution as against the defendant No. 2

upon a barrat or assignment, by which. he
alleges, he. was authorizedby the defendant
No. 2 to pay the sum claimed. It is fur­
ther alleged that, ina: suit for the rent of the
dur-putnee held by the plaintiff, which was
brcught by the defendant No. z as against
the plaintiff, the latter demanded to set off'
the alleged payments made by him on ac­
count of the defendant No. 2'S share in
the putnee as against the rent claimed ; but
the Revenue Authorities,. holding' that the
plaintiff had not established the set-off, dis-
allowed the claim. .

The first Court found that the barrat or
assignment was proved, and ga\'c the plaint­
iff a decree in full.

The Subordinate Judg~.ofaoogbl)', in a
decision which is not veI'yint~ltigible, first
remarks that 'the suit "was of the Small
" Cause Court class; but as it\vas. for asum
"above 500 rupees, it was, caAAble of
" going on to special appeal;" ",e quote the
very words of the Subordinate' Judge. .

The main pleas taken" bythedeJendant
No. 2 before the Subordinafe]udge were :
rst--«That the Civil Courtbadf¥l jurisdic­
tion to try a claim for rent ;a:nd .thar, as the
plaintiff's plea of payment fiacJ been re] ected
in the. Revenue Court, th~ .suitcOllld not
proceed. 2nd.-Thederen'dan.t denied the
assignment empowering the pl'~intitf to 'pay
the rents for him to the zemindar, 3rd.­
That the defendant had paid rent in excess
of his share in the put nee.

The Subordinate Ju4ge says; "The
case is one foradjustmcilt ,Q{ accounts,
and therefore the Civil. (JOurt .'hIts· jurisdic­
tion." The Subordinate Judge\·'~fter set­
ting out the shares oftbe'variott$ :dt"fendanis
in the putnee,finds "that thepfaintiff and
the defendant Kalee Pers,had~\plid the
rent due on accountoftltt'lil""sltares;out rha t \
the defendant No. 2;.:Pi~r, and the
other 6-annas -, shareholdl!r~k. paid alter-
nately; that is to say, Pitamblir, defendant.
had. paid the "shusblllu'''' it&t, while 'the
6-annas shareholdeBpIli~tlie;"doazdum­
mai" kist. The Subcnditiate Judge finds
that" the ro-annas sharets:+-i e., Pitambur
" who owns 4 annas, and lhe,()ther defendants
.. who own ,6 annati,ortogetherl0annlls
" -instead of paying the rent for which .the
.. 10-annas share-is liable, had paid the rent
"for an 8 annas I 3gondas r cowrie 1
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Plaintiff
Defendant No. 2, s~ecial

pellant
Defenda.1t No. 6
Defendants 3, 4, and 5

Bhyrubnath Paleet and others (Plaintiffs),
Respondents,

Baboos Hem Chunder Banerjee and Romesi:
Chunder A/iller for Appellant.

Baboos Kheltronath Bose and Kedarnath
Chatterjee for Respondents.

A suit to recover money alleged to have been paid in
excess of plaintiff's share of rent on account of his
co-tenant, was held to be a suit for contribution, and as
such not cognizable by the Small Cause Court.

Such excess payment having once been pleaded as a
set-off in a suit for rent, and urged under the authority
of a letter of assignment which the defendant (present
plaintiff) failed to prove, it was held that on that
ground his suit to recover the payment in question
should have been dismissed,

In a suit for contribution, where a joint decree cannot
be passed, the specific liability of each co-sharer must
he, not only alleged, but clearly established.

Kemp, y.-THIS was a suit to recover
certain moneys alleged to have been paid to
the zemindar by the plaintiff in excess of
the share of plaintiff, and on account of de­
fendant No.2, Pitambur, who is the special
appellant to this Court.

The alleged payments were made on ac­
count of the rents for the years fliPm 1272
to : 275. The putnee lot" Chacheetarra" is
owned by the folluwing sharers ;-

The r qth JanuarY187L

Present:

The Hon'ble F. B. Kemp and F. A. Glover,
yudges.

Contribution- Junsdiction-Co.sharers -Joint
decree - Specific liability.

Case No. 1700 of 1870.

Spectal Appeal from a decision passed hy
the Sub~rdinate yudge of Hooghl», dated
the 16th May 1870, ?/lodijyz'ng a decision
of the ]/;£00nsi1l oJ Pundooah, dated the
17th February 1870.

Pitambur Chuckerbutty (Defendant),
Appellant,
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Several grounds have been taken in spe­
cial appeal, but before deciding them we may
observe that the Subordinate Judge is wrong
in saying that this is a suit of the" Small
Cause Court class." It is clearly a suit
for contribution, and it has been held by the
late Chief Justice, Sir Barnes Peacock,
that such a suit is not cognizable by the
Small Cause Court.

. brant share only, and that the plaintiff The I st ground is that, as the s~it of the
"had paid the rent to the zernindar for the plaintiff is based upon a letter of assignment,
"difference between 10 annas and 8 annas which the Lower Appellate Court held to be
"13 gundas I cowrie I krant, or for not proved, the suit ought to have been dis­
"I anna 6 g undas 2 cownes 2 krant ; missed.
" that it was, there~ore, but fair and j~st in The and ground is that, the' payments, if
;' a Court of. egUlty and good conscience Iadmitted, were voluntary or officious pay­
. that the plaintiff should get back the sum ts : that the plaintiff has failed to show

.:: on ~ccount of the. I anna 6 gundas 2 ~:~ t~~re was any pressure upon him or any
cowries 2 krants, paid ~n defendant s ,ac- risk to his share which would justify s\l'eh

" count to the zernindar, SInce he, the plaint- t •
"iff, has been made liable to the defendant paymen s.
"T'itambur, for the rents of the dur-putnee The 3rd ground is that as the question of
" under the decree of the Revenue Court." whether the plaintiff had made these pay­
\V e have again quoted the words of the ments on account of the share of the defend­
Subordinate Judge. The Subordinate ob- ant, special appellant, was determined by
serves further that" he regrets he cannot the Collector in the rent-suit adversely to
" concur with the first Court in considering the plaintiff, such question cannot be re­
"the deed of assignment, said to have been opened.
"given by the defendant Pitambur, to be r • h here I f
" a legal document, it not bearing a stamp, fh.e ath ground IS t ,at. t ere IS no proo
c: and not having been satisfactorily proved;" or evidence that the plaintiff mad~ any pay­
further "that this plea had been already ment on account of the defendant s share.

.. set up with reg~rd to ,~he rents of 12[t , The 5th ground is that the def~nd~nt has
and had been rejected. proved that he paid more than he IS hable to

pay on account of his 4-annas share.Further, the Subordinate Judge, remarks
that "the wording of the barrat brings We think that the 1St, and, and 5th
"doubt 011 it." The Subordinate Judge zrounds are good grounds, and that the
concludes his judgment by saying that, al- decision of the Subordinate Judge must be
though "he cannot concur with the Moon- reversed.
"siff in the opinion that the barrat has It is clear that the plaintiff based his suit
"been proved, still he feels fully con- 011 the letter of assignment empowering him,
"vincel and satisfied in mind that plaint- as he alleges, to pay to the zemindar a por­
" iff paid the dur-putnec rents to the zernindar tion of the rent due by the appellant. The
"for the benefit of the defendar.t No.2, Lower Appellate Court holds that this deed
"T'itarnbur, and that the other defendants has not been proved. We may also observe
" i. e., the 6-annas sharers, had been correct-I that this plea of payment on account
"ly brought under the head of defendants of the rents or a portion of the rents, of
"owing to the understanding, as seen from defendant's'share by the plaintiff was re­
"the defendant's dakhilas, that Pitambur jected by the Revenue Court in the suit
:: should pay the ',shushmai ' kis~, ~nd the other for rent brought by the defe~ant N?;. 2

def~ndams the. doazdummai kist, and both against the plaintiff, in which SUit the plaintiff
, are III laches With regard to I anna 6 gun- pleaded a set-off under this very deed, and
"das I cowrie I krant;" he, the Subordi- failed to prove it.' We think that' the plaint­
nate Judge, therefore, saw no reason to iff's suit ouzht to have been dismissed on this
in,terfere with the Moonsiff's decision against ground, bU~ we proceed to dispose of the
Pitarnbur, defe~dant NO.2; the other defend- other points.
ants to pay their own costs. On the second ground, we are of opinion

that these payments, even admit~ing they
were made, were voluntary offiCIOUS pay­
ments. There is no evidence, nor has the spe­
cial respondent's pleader been able to show
us that there was any pressure upon tJIe
plaintiff to pay on account of an; slfare but
his own.

There was no decree, no sale impending,
nothing which would justify his paying on

c
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The 19th January 1871.

Present .'

Gopal Lall (one of the Defendants),
Respondent.

1111'. W. A. jVon/riolt for Appellant.

The Advocate-General for Respondent.

The Hon'ble Louis S. Jackson and W.
Ainslie, Judges.

Procedure-Evidence-Appellate Court.

Case No. 1470 of 1870.

Special Appeal from a decision passed b)'
the Additional Judge of Tirhoot, dated
the 31st illarch 1870, affirming a decision
if the Subordinate Judge of that Dt's­
trict, dated the end illardl 1867.

Lalla Juggessur Sahoy (Plaintiff), Appellant,
We take the fourth and fifth grounds to­

gether. It is clear from the dakhilas which

Baboo Hem Chunder Banerjee, in the course

of the argument, submitted to our considera­

tion, and wMch are not disputed, that the

defendant has paid more than the rent due

on account of his 4-annas share. The

plaintiff has failed to prove the barrat, or
In a suit to recover possession of a share of an estate

assignment authorizing him, as he alleges, on the ground of purchase at a sale in execution, which
to make payments to the zemindar on ac- share was alleged to have been knocked down by the

Collector to another partv in an execution-sale under
count of defendant's share in the putnee and Act XI. of ,SSg, where it was found that the plaintiff's

purchase had not been bonafide, the right, title, and
in excess of plaintiff's own share; and it is interest of the decree-holder having been previously

purchased benamec by the judgment-debtor himself :
further established that the defendant has

HELD that the real purchaser was the judgment-debt-
paid, if anything, more than what he was or, and that the holder of the rent-decree could properly

sell either the estate or the said right, title, and interest.
liab Ie for as a 4-an na sharer of the put- It is the duty of the ] ~dge of an Appellate Court to
nee. It is worthy of remark that the de- allow the partIes or th~ir pleaders ,to submit the evi­

dence to him at the hearing In open Court, and to make
fendants 3 -1- and 5 the 6-anna sharers upon the evidence so submitted every comment, and. . . '.' .) , !found upon it every argument they may think neces-
admit III their written statement that de- I sary.

fendant Ko z has paid all that he is liable Where the decision of a case involves issues of fact,
. ,and the first Court has gone fully into the evidence, and

to pay as a 4-anna sharer: they further recorded its finding and decision, if the Appellate Court
. . . agrees with the conclusions of the Court below, the Ap-

state that plaimiff may possibly have made pellate Court is not obliged by law to state in detail the

payments on account of their 6-anna share, I reasons previou:ly recited, in w~icl~ it c.oncurs: .

but that they are entitled to set off pay- Jackson, J'-THE plaintiff m this case
sued to recover possession of a share in a

merits made by them on account of the tai t t II' th t I h d h d. . cer am es a e, a egrng a ie a pure ase
plaintiff. However, the defendants 3, 4, and that share at a sale in execution of a decree
5 have not been held liable to the plaintiff, obtained by one Oadit Narain against the
and they are not before the Court. In a ?wner Sooa~bur Singh,; that he had entered

, " '" . .' into possesSIon under hIS purchase, but that,
suit of this description III which a joint under a sale held by the Collector in execu-
decree cannot be passed, the specific liability I tion of ~ decree under Act X. 6.f.1859 (such
of each co-sharer must not only be allezed sale being held under the provisions of Act

.. , o , XI. of the same year), the same estate had
but must be clearly established. been knocked down to another part)', and

We reverse the decision of the Subordinate thereupon the Collector, on the application
" . . -, . . of that party, one Gopal Lall, had violently

Judge, and dismiss the plaintiff s suit WIth and illegally dispossessed the plaintiff, and
costs in both Courts bearing interest. he thereupon brought his suit.

the score, that, unless he did so, his own I
share might be jeopardized-Volume XII.,

Weekly Reporter, page 468.

On the third ground, though we do not
think the plaintiff in this suit is concluded

by th~ decision of the revenue authorities,

there can be no doubt that the adverse find­

in~ of the Revenue Court is a strong piece

of evidence. against the truth of the plaintiffs
claim.
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