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It seems there was no evidence whatever to
show that. All the plaintiff had to rely
upon was the evidence as to his being dis
possessed by Government in a certain sense
of I,ZOO beegahs, and of those lands being
comprised within the boundaries of the
mouzah in which these I,ZOO beegahs were
contained. Both the Courts below, there
fore, placed the defendant in considerable
difficulty, both as to pleading and as to
proOt, by calling upon him, in effect, to make
out both title and possession in regard to
these lands.

It seems to me that the Courts below
were not entitled to place the defendant in
this position. His case was a simple one.
He set up the bar of limitation, and he asked
the Courts to call upon the plaintiff to re
move that bar. It seems the plaintiff failed
to do so, and the suit ought, therefore, to
have been dismissed.

I think, therefore, that the decision of
both the Courts below must be set aside, and
this appeal allowed with costs.

Ainslie, J. -I concur.

The r oth January 1871.
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Plaintiff had entered into a contract with one of the
defendants for the purchase of certain immoveable pro
per!'y, and after he mad~ a small advance, the contract
"as written ou 10 and rvgistered. The purchaser refus.,
IO~ to pay up the purchase-money unless the vendor
paid the costs, or half the costs, of registration, the
latter re-sold the property to a third person, The

present suit was to compel the completion of the con
tract and delivery of the property.

HELD that, as the parties had entered into a written
contract, the Court was bound to see whether it was, or
was not, their intention that a complete and binding
sale should take place, alchough the purchase-money
was not paid.

HELD that in bringingsucha suit plaintiff was bound,
if he had not previously tendered the money to the
defendant, to pay it into Court,

Jackson, Y.-THI!: plaintiff in this case
had entered into a contract with one of the
defendants, who was owner of certain im
moveable property, for the sale of that pro
perty, the purchase-money being fixed at
174 rupees. The purchaser made an ad
vance of 7 rupees, after which the contract
was written out and registered. The vendor,
it seems, did not part with the deed, but
retained possession of it for some time, and
then, the purchaser being absent, complained
to the purchaser's brother that the contract
was not carried out. That brother wrote to
the purchaser, who, in reply, sent a letter
to the effect that, if the vendor would pay the
costs, or half the costs, incurred in regis
tration, he would pay up the purchase
money. The vendor declined to pay any
part of costs of registration, and after a
delay of nearly a year re-sold the property
to a third person. The plaintiff, who was
the first purchaser, now sues to compel the
completion of the contract and delivery of
the property to him.

The Moonsiff who tried the suit consider
ed that the plaintiff, by refusing to pay up
the purchase-money which he had paid in
part, had entitled the defendant to resile
from the contract and to re-sell the property.
The Subordinate Judge was of a. different
opinion: he came to the conclusion that the
7 rupees advanced was for part of the
consideration-money, and that, according
to the principles of the Mahomedan Law
of Contract, a complete and binding sale
had taken place, and therefore ordered that
the sale should be carried out; but, singu
larly enough, he appears to have allowed
the plaintiff three months' time, from the
date of the decree within which to pay the
purchase-money.

Against this decision, the defendant, who
is the second purchaser, appeals specially.
The objections taken are shortly these: That,
in the first place, the Lower Appellate Court
erroneously applied the general principles of
Mahomedan Law to a case in which the
parties had respectively entered into.' a
written contract containing certain stipula-

b






