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The ath January 1871.

Present:

The Hon'ble H. V. Bayley and Dwarkanath
Mitter. Judges.

Rent-suits-Judgments.

Case No. 1523 of 1870 under Act X. of 1859.

Special Appeal from a decision passed by the
Judge of Purneah, dated the 31St jJ:[arch
1870, affirming a dais ion of the Deputy
Collector of tha: District, dated the 27th
November 1869.

Dhunraj Koonwar (Defendant), Appellanl,

versus

Ooggur Narain Koonwar (Plaintiff),
Respondent.

Baboo Tarucknatb DUll for Appellant.

Baboo Obinash Chunder Banerjee for
Respondent.

Unless the circumstances of one rent-suit are on all
fours with those of another, it is a serious error for a
Court to refer to its judgment in one case for the reasons
of its decision in another case.

Bayley, T,-WE think that in this case
the judgment of the Lower Appellate Court,
so far as it regards the plaintiff's claim to
enhanced rent for 12-16th of IZ76 must be
reversed.

The plaintiff sued for arrears of rent at
the old rate for 1274 and 1275. and at an
enhanced rate for 1276. As to the arrears
claimed at the old rate for 1274-1275, the
plaintiff got a decree, and no appeal was
made by the defendant on that point. The
claim as to enhanced rate was on the grounds,
(4) of the increased productiveness of the
soil, (2) of the increased value of t.he pro
duce and (3) of the defendant paymg at a
Iesse; rate of rent than the prevailz'ng rate
as paid by the same clas~ of ryots f.Ot lands
with similar advantages In the neighbour
hood.

It was, under the ordinary rules of plead
ing, for the plaintiff to prove these allega
tions.

In rezard to the first two grounds of
en~nce~ent, however, the plaintiff's plead
-er here gives uP. the case. The .on.1y re
maining question IS whether the plaintiff has
proved the last ground of enhancement, VIZ.,
whether the rate paid by the defendant was

Iless than the. prevailing rate as paid by the
same class of ryots for adjacent lands with
similar advantages, and whether on this
ground plaintiff could get a decree at the
enhanced rate sued for for the 12-16th of
1276.

We have heard all the evidence adduced
by the plaintiff on this point, and it isetear
that plaintiff does n~ by it pr~ tlt~ thC1r,te
claimed by thepla.intlfl(Rupeel ()iaima§_"Jer
beegah) is paid by the same class of ryotsiot
adjacent lands with similar advantages and
is the prevailing rate, that is to say, the rate
paid by so large a majority of the same class
of tenants for such lands as would justify one
to hold the rate claimed to be the .. prevail
ing" rate. Upon this ground, therefore, the
plaintiff, being unable to prove his claim to
the enhanced rate, must fail to obtain a de-

I cree in this case for the 12-16th of 1276.

Another objection taken to the judgment
of the Lower Appellate Court is, that there
is no decision by that Court on the contested
question as to what wastheatandard measure
ment pole of the pergunnah. It is true that
there was a dispute on this point before the
Ameen who preferred to the Collectorate and
adopted the pole thence received as the
standard pole, but still it was for the Lower
Appellate Court to adjudicate in this suit for
enhanced rent the question whether such
pole was the standard of measurements for
the particular pergunnah or division in
which these lands were. No decision what
ever has been come to by the Lower Appel
late Court on this point.

There is also no decision by the Lower
Appellate Court on the question, distinctly
raised before it by the defendant, VIi., whe
ther certain lands claimed by the plaintiff as
subject to enhancement were liable to as
sessment at all, the averment of defendant
being that they were lakheraj land. But,
be it as it may, it is sufficient to say that
the Lower Appellate Court has given the
plaintiff a decree to enhanced rent at the
rate of Rupee 1-6 annas without any evi
dence as to that being the .. prevailing"
rate gentrally paid, and not only by five or
six witnesses. by "the- same class of ryots
for lands adjacent, with similar advantages.
It is true that, while, on the one hand, the
defendant's written statement was a clear
averment of his right under Section 4, Act
X. of 1859, for having held at one uniform
rate from the time of the Permanent Set
tlement, yet, on the other, defendant's

h



&-~~i~i~n-~nd~ih~t of-his agent on oath, was ,\1J1,.. 1JI. 11-1. Dull and' Bahoo Bangshee flit';,.
a little contradictory to that statement; but Sein for Appellants.
it was for the plaintiff to prove his case Baboo Rasn Behare« GhoSt for '
before he ,could rely on the weakness of the Respondents.
defendant s case.

In a case involving a boundary-dispute, a survey-map
if not conclu,!ive evidence, is evidence ,!f an important
character which ought to be looked into and consi
dered..

versus

Survey-maps-Evidence.

The 4th January 1871.

Present:

Tara Chand Banerjee and others (Defend
ants), Respondents.

Vol. XV.

Case No. 1314 of 1870.

Special Appeal from a decision passed by
Ihe yudge of West Burduran, dated the
,1rd Yune 1870, affirming a decision of
the Moonsitf of Bistopore, dated the
17th February 1870.

Gudadhur Banerjee and others (Plaintiffs),
Appellan/s;

As the plaintiff, therefore, has failed to
irove his claim to enhanced rent of I2-16th
or in6, the judgment of tbe Lower Ap
iellate Court on this point must be reversed, Kemp, y.-LOOKING to the plaint in t\:)is
.nd the plaintiff's suit dismissed. I case, the cause 'of action appears to be thl1t

. . . [the defendant cut down trees belonglng.te.
Ea~h party WIll bear his own costs 1U all the jungle mebal Mouzah Bashdeopore, the

he Courts. property of the plaintiffs. The 'defendants
This decision, however, must not be set up an independent title, stating that the

mderstood to prejudice, any future claim lands were not included in the plaintiff's
hat the plaintiff may have to enhanced talook; that they really belonged to the

rent. It simply dismisses the plaintiff's debuttur lands of Baboo Brijo Kishore
present claim to enhanced' rent for 12-16th Singh; and that those lands had been pur
of 1276, because the plaintiff has failed to chased by them in execution of a decree
prove the particular grounds which he against the said Babo~ Brijo Klshore Singh.
urged in this particular case. Looking to the judgment of the first Court,

it is very clear that I the first Court treated
We will only add that in this case the this suit as a boandary-dispute, for the

Lower Appellate Court has seriously erred issues we're whether the jungJe- in suit has
in referring to his judgments in other ~een hel~ khas by the plaintiffs as belong,
cases for his reasons for the decision of this mg to their putnee talook, or whether it was
case. When a plaintiffsuesseveral defend- the ancestral rent-free property of Baboo
ants under Act X. of 1859, the separate Brijo Kishore purchased by the defendants.
tenants are in a position to make. and often The first COUlt states that the plaintiffs
do make, quite separate defences. The Lower produced no documentary evidence in sup
Appellate Court, therefore, should always see port of their title, and with reference to
how far the circumstances of one case are the witnesses the Moonsiff says that they
really on all fours to those of another before are men of low caste and tenants of the
it refers to the judgment in the one for that plaintiffs, and therefore he considers their
in another. evidence not trustworthy. It appears' that"

an Ameen was deputed to hold a local in
vestigation in this case, and as the plaintifts
could 'not with their plaint tile the survey
map which was subsequently filed-s-inas
much as they could not, until the defend
ants put in, their written statement, know

The Hon'ble F. B. Kemp and G. C. Paul, that the case would be in the nature of a
y1ldges. boundary-dispute-s-thls map, to which it is

alleged the predecessors of the defendants
and the plaintiffs were parties, was put in;
and the Moonsiff ordered the Ameen.to en
quire into and compare the surveY-Ill~~ it
two days' fees were put in by the plaiD~Hfs.

It appears that the plaintiffs paid these fees.
But the' Judge, on appeal, held that this SW'~

vey-map could not be received as evidence
in the case.·

We are ofopinion thatin a case of this
description' which involves a boundary-dis
pute.: a survey-map, if not con~usiveis

evidence 8'f an important chgracter. ",lief
oughttobe looked into and considered. It h.
not evidence which it WaS within the power
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