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beegnhs for which he paid rent to his co-
sharers ; that they let out these 72 beegahs
in ticea to the factory of which the defend-
ant is the manager or proprietor ; that on
the termination of the lease the factory
refused ta give up possession ; and that by
their refusal and wrongful holding over of
the land, the plaintiffs have been deprived
of the profits which they would otherwise

have made by theit own cultivation of the

lands. Both Courts appear not to -have
considered the frame of the plaint or the

position of the plaintiffs, They appear to

have blindly adhered to the ruling laid
down in Volume IX, Weekly Reporter,
(page 445) by the Full Bench, without con-
sidering whether that decision was ap-
plieable to the circumstances. of the present
case or not. Now, it is very clear that that
cage as well as the other cases that have
been quoted proceed on the prineiple that
the party claiming the wassilat is a party
who is receiving rest, and not a party who
is cultivating and enjoying the full profits
of the land. :

The decision quoted in’ Volume XIII,
‘Weekly Reporter (page 87) by Justices

'L. S. Jackson and Markby appears to lay.

down' the correct prineiple, and we may

observe that Mr. Justice L. 8. Jackson was-

ove of the Judges who sat in the Full
Bench case reported in Volume IX. In
the case referred to gn Volume XIII, the
Judges lay down the rule that the Full
Berch decision in Volume IX never intend-
- .ed to Jay down the pmposit.io_n: of law thata
man who was himeself the cultivator was not
to recover the profits which he would have
should be wrongfully dispossessed. The
decision in Volume X, Weekly Reporter,

page 463, quoted by Baboo Sreenath, appears

grimé facie to be in his favour; hut the ;

circumstances of that ccse are not before us,
and it appears also that in thf\t case. g_}.,e

laintiff had certnin lands which were in
1he cultivation and occupancy of ryots and
that a portion of them only were t,h‘e khas
‘kamar lands of thé plaintiff. ,.In this case,
the plaintiff states in his plaint that the
whole area of 72 beegshs was in his own

“cultivation, and that he enjoyed the profits

of the crops raised therein up to the date on
“which he lensed the lands to the factory.

he onse must therefors go-back. The '

“Lower Court \will find in the first place
whether- the plaintiff: did, a8 he. alleges,
“cultivate these lands himeelf before he

made ent of the land by his cultivation if he

leased them to the factory; andif e, apply
the prineiple Inid down in the decision res
ported in Volume XIIIL and decide what
amount of mespe -profits the plaintif is
entitled to recover, '

. Costs to follow the resulf,
/

———

The 7th June 1871,
Present :
The Hon’ble E. Jackson - and Onoocopol
Chunder Mookerjee, Judges. |
Section 246 Act VIIT. 1859—Defec-
tive order—XLimitation,.
Case No. 7 of 1871,
Special Appeal from a decision passed by
the Subordinate Judge of Dacca, dated
the 31st Octaber 1870, reversing a deci-

sion' of the Moonsiff of Naraingunge,
dated the 81st March 1870.

Jugebundhoo Bose (Plaintiff) Agpellant,
versus

Sachya Bibee aud others (Defendants)

Reéponde_nts.

Baboos Romesh Chunder Mitter and Sree-
nath Banerjee for Appellant.

Baboo Doorga Mohun Dass. for Re--

‘ ' spondents.

Where a claim is preferred under Section 246, Aat

VIII of 18569, and the Conrt simply releases the attach-

ed property without making any inquiry at all on the
points specified in that Section, its order caunot be re-
garded as an order under the Section in question, and
the rule of limitation there laid down does not apply to a
regular suit subsequently ioroilght by the decree-holder,

Mookerjee, J—THE facts of this caseare
extremely simple. Plaintiffl: obtained a
money-decree against one Mahomed Jahid
and his wife Jetun Bibee.® In execution
the disputed. property was attached for sale,
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One Sachiya Bibse, the sister of the jullg-
ment-debtor Mahomed Jahid, preferred a
cluim to ths ‘gmparmy under Section 246 of
Act VIII of 1859, on the ground that .she
had purchased the same from the debtor and
was in possessidn thereof at the tithe Wwhen
€he property -was attached. The officer
before whom the ¢laim was' preferred, how-
ever, made 0o Inguiry under the provisions.
of the aforesaid Section, buat released the
property from attachment on the 1st of
November 1865. The- decrée-holder has
inktituted this suit on the 2ad October 1869
in order to obtain a declaration that the pro-
porty belongs to the judgment-debtors, and
that the kobalah and decree pleaded by the
sister Sachya Bibee are fraudulent dosuments
obtained for the purpose of concealing -the
property from the creditors of the judgment-
debtors.

The defence raised the plea of limitation |
under Section 246. On the merits, the

defendaunt coutended that the kobalah was a
bond fide document executed for valuable
cousideration, Ag regards the merits of the
caBe there is no doubt whatever. Both the
QGuarts have held that the kobalah is a eolor-
able and bensmee deed executed in fraud
of oreditors and that the judgmentsdebtors
are really in possession, aud not the defen-
dant.

But io respect to the question of limita-
tion, the first Court was of opinion that the
provisions @f Section 246 do not apply, and
that the suit being one for the establishment
of the right of ¢the judgmeni-debtors could
be brought witkin 12 years. The Moonsiff
quotes u decision of a Division Bench of
this Court reported in VIII Weekly Repott
er, puge 73, Rajuh Bishen Prokash Narain,
appellant, versus Babooa Misser (Kemp and
Glover, J. J.)

The Subordinate Judge was, however, of
a differeat opinion. He held that the suis is
barred, not having been instituted within one
year of the date of the order of the 1st of
November 1865, '

Ou spetial appeal, it is contended by
Baboo Roiiesti Chiinder Mitter that the suit
i8 ot Lurred, ibasmuch as there has been
no adjudication under the provisions of Sec-
tion 246 of the Procédure Code; that the
suit is not brought to set dside any order
passed in the execution deparimeént; and
that a suit like the present can be ingtitoted
At any timbé the decree-holder-is informed and
believes that there is property belonging

to his debtor held and enjoyed By kil it
the name of adothier persouw, provided thut
the decree itself is not barred by want of
prosecution for 3 years under Sedtion 20 of
Aét XIV of 1859. For the respondeit it
was argued that the order of the 1st Noverts:
ber 1865 was anh order under Section 246,°
inasmuch as it appears that when the claim’
was preferred by his client an ordet wad’
passed for the groduction of evidence, add
that in all probability evidente was produced-
by his ¢lieiit to prove his possession, It js
however admitted by Baboo Doorgah Mohun
that if there had been no order made under
the provisions of Section 246, the plaintiff
would not be barred. . ~

On referripg to the record I find that the
officer executing the decree had held no
investigation whatsoever according to the
directions enjoined by the provisions of Sec-
tion 246 of Act VIII of 1859, 'That Sec-
tion lays down that ¢ in the event of any
“ claim being preferred to or objection offer-
“ed against the sale of lands or any other
“immoveable apd moveable property whieh
“may have been attiched in execution of #&
“ decree, &c., as not liablé to be sold'in exe-
“ cution of a decree against the defendant, the
* Court shall proceed to investigase the same
“with the like powers as if the. ¢laimank
“ had been origivally made a defendant to,
“the suit,” and *if it shall appear fo the
“ satisfaction of the Court that the land ot
“other immoveable or moveable property was
“not in the possession of the party againgt
¢ whom execution is sought or some other
¢ person in trust for him or in the occupaney
“of ryots, &ec., paying rent to him, as the
“time that the property was attached, &ec.,
*“the Court shall pass an order for releasing
“the said property from attachment.” It
also provides that if, ou the other hand,.it\;
shall appear on this inquiry that theé property
was in possession of the party againss whom
" the execution is sought as his own.property,
“or Was in the possession of some other per-
son in truss for him, the Court shall dis
allow the objection. Thén the Section s&ys
"that ““ au order passed under this.Section
“ ghall not be subject to appeal, but the party
“ agninst whom the order may be given shal}
“he at liberty to bring a suit to establish
‘ his vight at any time within one year from
the date of the order.” :

I find that the Court, whed passing the
order of the 1st bf November 1865, had madé
no investigation and pronounced ne decision

# to whether the claimant ws id posieasion
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on his own account or in trast for the judg-
ment-debtors. There is literally no sort of
inquiry as to who was in possession of the
property at the time of the attachment.
The kobalah under which the claimant baged
his title and possession was also not adduced,
and as far as the record shows no witnesses
were examined. The order, therefore, of
the 1st November 1865 is not an order
under Section 246, and I am consequently of
opinion that the plaintiff was not bound
to come into Court within one year from the
date thereof.

The words “ the order which may be
“ passed by the Court under this Section”
appear to me to contemplate an order passed
after an enquiry duly made under the pro-
visions of this Section. That is, if the
Court, after an investigation as to the fact of
possession, should decldre that the claimant
was in possessiop ou his own account, the
decree-holder, if dissatisfied with this order,
may coutest the propriety and correctness
of it by a suit within one year of the pass-
ing of it. But I apprehend that if a Court
does not make any inquirye at all on the
points enumerated in Section 246, but simply
releases the property attached because a
claim has been preferred, and “ it is mo&
“ ghown what particular portion of the
“ attached property is claimed by the claim-
¢ ant,”’—which appears to me to be the only
reason given (if it can be said to be any
reason at all) by the Moonsiff for passing
the order of the lst of November 1865,—
the order is not an order vnder Section 246,
but is a simple denial of the inquiry re-
quired to be madeunder this Section. It
is quite clear to me that the Court in the
execution case wholly failed in its duty
and has not done’what was required of it
by the law. Such au order is nota legal
order, for there is no adjudication of any
matter in favor of the ‘claimant which the
decree-holder would be bound to set aside
within the time prescribed by the last por-
tion of the Section afore-quoted.

In this view of tne law I am supported by
a decision of Pundit and Campbell, J. J., in
page 35 of IV Weekly Reporter ; of the pre-
sent Officiating Chief Justice Norman and
Justice Seton-Karr in page 252 of VII
‘Weekly Reporter ; of another Division Bench
reported in XX Weekly Reporter, page 134.
There is also a decision on this point in
III Madras High Court Reports, page 139.
In another decision reported in page 73,

VIJI Weekly Reporter, the Judges distinctly

held that even if the order was clear-
ly oue properly passed under Section 246
where every thing turns upon the fact of a
bond fide possession, that still the decree-
holder is not barred by the provisions of
that Section from bringing a suit to establish
the right of the judgment-debtor afier the
lapse of one year from the date of the order
under Section 246. In a later decision,
passed by a Division Bench of this Court
and reported in XIV Weekly Reporter,
page 367, the Judges refused to hold that
the suit of the claimant was barred, inasmuch
ag they held that the order disallowing the
objection under Section 246 was not an
order under that Section, because ¢ there
“ was no decision as to possession in the
* order passed on the plaintiff’s claim under
“ Section 246,” Now without expressing
any opinion whatever as to the construction
of Section 246, 7. e., whether the limitation
prescribed by it affects suits brought to esta-
blish the right of the judgment-debtor, which
is a matter on which the Court in the exe-
cution case had passed no decision whatso-
ever, or whether the Section simply contem-
plates suits brought expressly to set aside
an order under Section 246, contesting the
decision on the point of bons fide possession
only, I am of opinion that the rule of one
year’s limitation does not apply to- the pre-
sent case, and that therefore the suit is not
barred.

Under this view of the law, it is not
necessary to remand the case as both the
Courts have held that the alleged purchase
by Sachya Bibee, the sister of the judgment-
debtor Mahomed Jahid, is & benamee and
fraudulent one and thas the property in dis-
pute is the property of the judgment-debtor,
and as such lisble to sale in execution of
the decree obtained by the plaintiff against
Mahomed Jahid. I would, therefore, decree
the appeal of the plaintiff with costs, The
effect of the order will be that the judgment
and decree of the first Court will stand and
the appeal of the defendants to the Subordi-
nate Judge will be dismissed.

Jackson, J.—I agree with my learned
colleague that no decision was arrived at
within the terms of Section 246 Act VIII
of 1859 in the execution proceedings out of
which this case arose, and that the limitation
of Section 246 is therefore inapplicable to
the plaintitPs suit. The plaintiff’s claim
will, therefore, be decreed with all costs,
the decision of the first Court to that effect
being restored.





