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The 5th June 1871.
Present :

The Hon’ble E. Jackson and Onoocool
Chunder Mookerjee, Judges.

Reviews—Section 103 Act VIII (B.

C.) 1869 —Re-hearing—Section 119,
Civil Procedure Code.

Case No. 99 of i8&1.

Miscellaneous Appeal from an order passed
by the Judge of Ddcca, dated the 19th
December 1870, affirming an order of
the Moonsiff of Muksoodpore, dated the
31st August 1870,

Durpo Monee Gooptea (Judgment-debtor)
Appellant,

versus

Tara Churn Sein (Decree-holder)
Respondent.

Baboo Grija Sunkur Mojoomdar
for Appellant.

No oue for Respoundent.

Section 108 Act VIII (B. C.) of 1869 applies only to
reviews, and not to applications for a re-hearing where
decisions have been passed ex-parte, Cases of the latter
description are governed, under Section 34, by Sec-
tion 119 Act VIII of 1859,

Jackson, J—WE differ from the Judge
in the view he bhas taken of the provisions
of Act VIII of 1869, B. C. Section 103
of that Act applies to applications *“for a
“ yeview of any judgment or order passed
“in any suit brought under the provisions
“ of this Act.” It does not apply to appli-
cations for a re-hearing of a suit which has
been decided ex-parte against the defendant,
Sections referring to re-hearing of ex-parte
decisions and to review of judgment, both
in Act VIII of 1839 and also in Act X
of 1859, were distinct and separate. Sec-
tion 103 Act VIII of 1869, B. C., applies
ouly to reviews; and Section 119 of Act
VIII of 1859 will, under the provisiggns of
Section 34 of Act VIIL of 1869, B. C,,
apply to applications for a re-hearing in
cases in which decisions have been passed
ex-parte.

We remand this case to the Judge to be
returned to the first Court for a fresh

‘| apprehended its provisions.

trial.

Costs will abide the result.”.

Mookerjee, J.—In this case, the Courts
below are evidently wrong in the view they
have taken of the law, Act VIIT of [869,
B. C. 'The plaintiffs instituted this suit on
the 28rd of May 1870 for arrears of rent
in the Court of the Moonsiff under the
provisions of Aect VIII of 1869, B. .C.
An ex-parte decree was passed in their favor
on the 6th June following. Plaintiff then
sued out execution of this decree and at-
tached certaim properties belonging to the
judgment-debtor oun the 10th Srabun 1277,
Ou the 25th Srabun, which corresponds to
the 13th August 1870, the defendant filed
a petition in the Court under Section 119
of the Procedure Code, praying to set aside
the ex-parte decision passed against him on
the ground that he had no notice either of
the suit or the decree. This application, it
is admitted, was made within 30 days after
a process of atischment was executed by the
decree-holder to enforce the ex-parte judg-
ment, The Moonsiff was, therefore, bound
to proceed under the provisions of this
Section and determine whether the sum-
mons was or was not duly served on the
applicant. Instead of doing so, the Moon-
siff states that inasmuch as there is no
distinet provision in Act VIII of 1869,
B. C., like the provisions of Section 58 of
Act- X of 1859, or of Section 119 of Act
VIII of 1859, he cannot allow this appli-
cation. e holds that the only Seetion in
this law of the Bengal Council which pro-
vides for an application for a re-hearing or
re-consideration of a judgment passed under
it, is Section 103 of that Act which re-
quires that no petitions for & review of a
judgment or order passed in any suit under
the provisions of this Act shall be received
after the expiration of thirty days from the
date of such order or judgment.

The Moonsiff, ther%f'ore, was of opinion
that the application of the judgment-debtor
was beyond time, having been preferred 30
days after the date of the judgment, which
was passed - in this case om the 6th of June
1870,

The Judge also appears to®have fallen
into the same mistake. Both the Courts
seem to me to have lost sight of Section
34 of Act VIII of 1869 or to have mis-
Section 34 lays
dowa that “save as in this Act is other-
“ wise provided, suits of every description
“ brought for apy cause of action arising

¢
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« under this Act and all proceedings there-
“in, shall be regulated- by the Code of
“ Civil Procedure passed by the Governor-
¢ General in Council -being Act No. VIII
“ of '1859,” &c., &c.

In the Act of the Bengal Council there
is no provison separately made for applica-
tious to set aside ex-parfe decisions passed
by the Court, but yet it is clear that such
decision must be set aside when it is proved
that the sammons had not been duly served
on the defendnnt as required by law, for a
Civil Court will not receive an appeal from
a judgment passed ex-parte against a defend-
ant who has not appeared or from a judg-
ment passed against a pleintiff by defauls
for noun-appesrance, unless there was an
application, though unsuccessful, under the
provisions of Section 119 of the Procedure
Code.

It ie, therefore, obvious that the Legisla-
ture clearly intended that the precedure oa
applications to set aside ex-parte judgments

should be the same as is provided for by.

Seetion 119 of Aet VIII of 1859.

By Section 34 of the aforesaid Act of the
Bengal Council a clear provision is madé to
the effoct that, where the Act does not other.
wise provide, all suits brought under Act
VIII of 1869 shall be regulated by the Code
of Givil Procedure and *¢ that all the pro-
visions of that Act” shall apply.

‘There is little doubt, however, that Sec.
tion 103 of Act VIIL of 1869, B. C,,
applies merely to applications for review
of judgment and not to applications to set
aside ea-parte decisions. The Legislature,
being. of opinion that the procédure laid
down in Act VIII of 1859 should not be
made applicable to applications for review
preferred in cases decided under the pro-
visions of Act VIII of 1869, B. C.. made
a Beperate provison by enacting Section
103, which limits the period wisthin which’
sich - applications should be made to 30
days, instead of 90 days as provided for in
Section 377 of she Civil Procedure Code.
In cases where a review. is applied for of
d judgment passed under the Act of 18869,
the Civil Court must follow Section 103
of that Act, and not Section 376 of 377 of
Act VIIL of 1859, because a different pro-
cedyre is made by the Bengal Act, and
indér Section 34 that procedure muss be
followed. : ’

1 would, therefore, réemand this case to
the Court of the Moounsiff for an inquiry
and adjudication .of the application made
by the defendant under the provisions of
Sedtion 119 of the Civil Procedure Code.
The costs of his appeal, which we assess at
2 gold moburs, will abide the final resuis
of shis litigation.

The 6th June 1871,
Present ;

The Hon’ble H. V. Bayley and W. Ainslis,
Judges.

Reversioner—Cause of action.
Case No. 290 of 1871.

Special Appeal from a decision passed by
the Subordinate Judge of Bhaugulpore,
dated the 14th December 1870, reversing
a decision of the Moonsiff of Tegrah,
dated the 18th May 1870,

Sooruj Bunsee Koonwar (oue of the Defend-
ants) Appellant,

versus
Mobeeput Singh (Plaintiff) Respondent,

Mr. C. Gregory and Doorga Doss Dutt for
Appellant.

WBaboo Nil Madhub Sein for Respondent,

The mere execution and registration of a deed as be-
tween strangers, without any ulterior act directed
against a Hindoo widow in possession, or against the
reversionary heir or his possession, cannot give the latter
any cause of action or entitle him to ask for a declara-
tory decree.

Bayley, J.—In this case, we think that
the first and second grounds of special
appeal must prevail. The facts are briefly
these :—The plaintiff comes in as the re-
versioner of the widow of one Nund Lall,
the son of Sheoburn Lall. He sued for the
declaration of his title by setting aside a
kobala dated the 25th March: 1867 from
one Mussamut Champa Koonwar, daughter of
Reetburn Sahee, and others, propounded by
the defendant, The plaintiff does not sue
for confirmasion of possession ; on the con-
trary, his allegation is that his possession is
undisturbed. It is also a fact that the
widow of Nund Lall, the tenant for life, is
in possession. The suit is nos brought to
set aside any alievation made by hery o¥





