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The 5th June 1871.

Present:

The Hon'ble E. Jackson and Onoocool
Chunder Mookerjee, Judges.

:B.evlews-Section 103 Act VII~ (B.
0.) 1869-:B.e-hearlng-Sllction 119,
Clivil Procedure Oode.

Case No. 99 of lSi'1.

•Miscellaneous Appeal from an order passed
h,1J the Judge oj Dacca, dated the ] 9th
December 1870, affirming an order of
the Moonsiff of Muksoodpore, dated the
31st August 1870.

Durpo Monee Gooptea (Judgment-debtor)
Appellant,

versus

Tara Churn Sein (Decree-holder)
Respondent.

Baboo Grija Sunku» Mojoomdar
for Appellant.

No one for Respondent.

Section 103 Act VIII (B. C,) of 1869 applies only to
reviews, and not to applications for a re-hearing where
decisions have been passed ex-parte. Cases of the latter
description are governed, nnder Section 34, by Sec
tion 119 Act VIII of 1~59.

Jackson, J.-WE differ from the Judge
in the view he has tukeu of the provisions
of Act VIiI of 1869, B. C. Section 103
of that Act applies to applications "fOl' a
" review of any judgment or order passed
"in any suit brought under the provisions
" of this Act." It does not apply to appli
cations for a re-hearing of II. suit which has
been decided ex-parte against the defendant..
Sections referring to re-hearing of ex-parte
decisions and to review of judgment, both
in Act VIII of 1859 and also in Act X
of 1859, were distinct lind separate. Sec
tion 103 Act VIII of 1869, B. C., applies
only to reviews; and Section 119 of Act
VIII of IS 59 will, under the provislllls of
Section 34 of Act VIII of 1869, B. C.,
apply to applicutiona for a re-hearing in
cases in which decisions have been passed
ex-parte.

We remand this case to the Judge to be
returned to the first Court for " fresh
trill,!.

Costs will abide the result;'

Mooherjee, J.-In this case, the Courts
below tire evidently wrong in the view they
have taken of the law, Act VIII of (869,
B. C. The plaintiff,; instituted thissu{t on
the 23rd of May 1870 for nrrenrs of rent
in the Court of the Moonsilf under the
provisions of Act VIII of 1869, B. .C.
An ex-parte decree was passed in their' favor
on the 6th June following. Plaintiff then
sued out execution of this decree and at
f,ached certain' properties belonging to the
judgment-debtor ou the l Oth Srubun 1277•
On tile 25th Srabun, which corresponds to
the 13th August 1870, the defendant filed
II peti rion in the Court under Section 119
of the Procedure Code, praying to set aside
the ex-parte decision passed against him on
the ground that he had no notice either of
the suit or the decree. This application, it
is admitted, was made within 30 days after
a process of attachment was executed hy the
decree-holder to enforce the ex-parte judg
ment. The Moonsiff was, therefore, bound
to proceed under the provisions of this
Section and determine whether the sum
mons was 01' was not duly served on the
applicant. Instead or doing so, the Moon
siff states that inasmuch as there is DO

distinct provision in Act VIII of 1869,
B. C., like the provisions of Section 58 of
Act X of 1859, or of Section 119 of Act
VIII of 1859, he cannot allow this appli
cation. He holds that the only Section in
this law of the Bengal Council which pro
vides for an application for a re-heur ing or
re-conaiderntiou of a judgment passed under
it, is Section 103 of that Act which re
quires that no petitions for II. review of a
judgment or order passed in any suit under
the provisions of this Act shall be received
after the expiration of thirty days from the
date of such order or judgment.

o
The Moonsiff, therefore, was of opinion

that the application 0,1' the judgmeut-debror
was beyond timc, having been preferred 30
days after the date of the judgment, which
WIIS passed in this case 011 the 6th of June
1870.

The Judge also appears to) have {"}.Jen
into the same mistake. Both the Courts
seem to me to have lost sight of Section
34 of Act VIII of 1869 or to 'have mis
apprehended its provisions. Section 84 lays
down that "save as in this Act is other
" wise .provided, suits of every descripfion
~'brought for any cause of action arising

c
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" under this Act and all ~r6ceedlngs there·
"in, shnll be regulllLedby the Code of
.. Civil Procedure passed by the Governot'
.. Generlll in Council, being Act' No. VIn
.. of 1859," &c., &c.

In the Act of the Bengal Council there
is no provison separately made for applica
tions to set aside ex-parte decisions passed
by the COUl't, but yet it is clear that such
decision must be set aside when it is proved
that the summous had not been duly served
on the defendunt 8S required by law, for a
Civil Court will not receive an appeal from
a judgment passed ex-parte against a defend
ant who has not appeared or from a judg
ment passed against a plaintiff by default
for non-appeanuce, unlees there was an
application, though unsuccessful, under the
.provisions of Section 119 of the Procedure
Code.

It is, therefore, obvio.us that .he Legisla
ture clearly intended tlutt the procedure on
applicatiolls to set aside e:e-parte judgments
shoald be the same lllil Is provided for by
Section 119 of Ac. VIII of 1859.

By Section 34 or the Ilforesaid Act of tlle
Ren:gal Oouncil a clear provision is made to
tbe eWeet that, where theA-ct does not other.
wise provide, all suits brought under Allt
VIII of 1869 shall be regulated by the Code
of Civil Procedure and " that all the pro
visions of that Act!' shall apply.

There is little doubt, however, that Sec
tion 103 of Act VIII ot 1869, B. C:,
applies me-rely to applieatlons for review
of judgment and not to appli'Clitioli!l to set
aside -etC-parte decisions. The Legislature,
being of opinion that the procedure laid
90wII ill Act VHI of 1859 should not be
made applicable to ap,:>lications for review
pretarred in cases. decided under. the pro
visions of Act VIII ot 1869, B. C.• made
B ~eparil.t,e provison by enacting Section
103, which limits she period within which
shch applicatlons - should be made to 30
days, iusread of 90 days as provided for in
Section 377 of the Civil Procedure Code.
Ihcneeswnere a review is' applied for of
Ii judgment passed under the Act of 1809.
tile Civil Court must follow Hectionl03
of thut Act, and not Section 376 or 377 of
Act VI!! of 185.9, because a ditl'erent PI'O

eedure IS made- hy the Bengal Act, lind
under .,Section 34iliat procedure must btl
folhnved.

I wouldv.tberefore, remand this case to
the Court of the :Moonsiff for an inquiry
and adjudicariou .of the application made
by the defendant under the previsions of
Section 119 of the Ci vii Procedure Code.
The costs of his appeal, which we assess at
2 gold mohurs, will abide the final result
of ihis litigation.

Tie 6th June 1871.

Present:

The Hon'ble H. V, Bayley and W. Ainslie,
Judges.

Beversioner-CauII8' of aotion.

Case No. 290 of 1871.

Special Appeal from a decision passed by
tile Subordinate Judge of Bhauflulpore,
dated the 14th December 1870, reversing
a decision of the Moonsitfo/ Tegrah,
dated the 18th J'lay 1870.

Sooruj Bunsee Ko'Onwar (one of the Defend
ants) Appelltmt,

'Versus

Mobeeput Singh (Plaintiff) Resp~ndetlt.

itIr. C. Gregory and Doorga Doss Duu for
Appellllnt.

~abDo Nil Mad~ub 'Sei« for Respoudent,

The mere execution and registration of 8 deed 8S be
tween strangers, without any ulterior act directed
against a Hindoo widow in possession, or against the
reversionary heir or his possession, cannot ;tive the latter
any cause of action or entitle him to ask for a declara
tory decree.

Bayley, J.-lN this ease, we think that
the first and s~~ond grounds of special
appeal muet prevail, The facts are briefly
these :-The pl~intiff comes in a8 ~he re
vereioner of the widow of,one Nund Lull
the Son of Sheoburn Lall. He sued forth~
declal'ation. of his title by slilttingaside a
kobala dated the 25th March 1867 from
one MussBmui Champa Koonwar daughterof
Reetburn Sallee, and others, pr~polluded by
the defendant. The plaintiff does not sua
for confirmation of possession ; on the can.
tral'Y I his allegation is that his poseessioa itt
undisturbed. It is also a fact that t.he
widow of Nund Lull, the tenant for life is
in (lQS~es8jon. T!lesuit is n{)~ brought'ttl
set aeide !loy alieuation made by her, til'




