
other papers showed her to be 8 dUr·mouI·o, The 19th'December 1871.
see talookdar; and it is oontended fhat there Present:
is nothing in these descriptions to vitiate her . r , ,. ,', •

title to.collect rents from the defendants. I'he Hon ble H. v. Bayley and F. B. Kemp.
Judges.

versus

Anuud Mohun M~joomdnr and others (Decree
holders) Respondents.•

Baboo Nuleet Ohunde» Sdn for appellants. '

Baboos Dooroa Mollun Doss and Gopal Lall
.Milter for reiiPonlients.

In execution, a decree must be construed b'y its..01L!l1
terms, and not by tJl.e plaint. Where a decree IS Ii joi"'t
decree, execution ~nnot proceed upon an applroa~
made with a view to execute an aliquot pqt of 'tile
decree.

Where no interest is given in a decree, nene can be
recovered in execution of that decree, .

When an application for execution is contrary to the
terms of the decree, the High Court. callnot in' appeal
allow the application to he amended, but the decree
holder must apply to the Lower Court to be allowed to
execute it according to its terms. .

Execution- Construction--Joi1lt Decree-AliqfMJI,
Part-s-Intercst-s-Jurisdiction-« Amendment.

Cases Nos. 296, 303, and 304 of 1871.-

Miscellaneous Appeals from an order passed by
the Additional Subordinate Jndge of MyrriBri;
sin.q1t, dased. the 14th July 1871, reversing an
order of tile .lfo()nsitr of that district, dated.
the 28th December 1869.

N 1100 Kishore Mojoomdal' and others (Judg
meut-debtors] ApJ1e.llant:,•

Kemp, J.-These are nppenlson tIle part ,Qf
The p!aintiff will be entitled to her costs the judgment-dehtors from the decision of.'the

both of' this Court aud of the Lower Appel- Additioual Subordinate J udgeeof Z~l1ah My
late Court. mensing, reversing the decision of ihe Su<lder

~lfarkb,'IJ, J.-I am of the same opinion. I Mcousiff of I,hat district. The decree now
entirely agree with Mr. Justice Bayley in sou~ht to be executed was njoint decree,
his view as. to the misdescription of the:' 'I ~Ie ~I'st Co~rt very propCl'ly.held th!l't the
plaintiff's jote in this case; aud I think that applicatiou "I'\:ll1ch was made wlt~ a VIew to
even if there is any misdescription, it is an execute an aliq not part of the deer e~ was con
utterly insufficient ground to dismiss the k'Ul'y to the ter~s of the decree Its~lf, and
plaintiff's snit. therefore ex~cu~lOn could not.pro~ upon

• . . . such an application. The first Court quoted
The .POlDt mainly argued as to the parti- a decision of this Conrt to be found in Week

tionseemsto me, quite c~ear. ~here the ly Reporter, Volume XI, p:lge 241, case of
rents of a share With certain speeifled houn- Poorno Chunder and others VS, Saroda Churn
daries have beenassigned by one shareholder Roy, dated the 15th March 1869.
absolutely, by no arrangement between that The Subordinate J\ld~ observes that the
shareholder and ~is co-sharers, W;ithout the ruling of the High COUI; referred to by the
",seut of'.the assignee, can th? rIgh~ of the Moonsiff has no bearing on the present Clf!lr,
ass~nee to'tollect rents under his assignment and looking to the plaint in the originaJecase1
be in auy way affected. he considered that the intention of thejudg-

The.respoudents must pay the costs of ment-creditors in bri~giDgthe suit wa~tO'J'!;l~
the Court below aurl of t.hill appeal. cover the money due III httif shares, ,In oth$

In regard to the question of partitiqn, the
Lower Appellate Court has entirely disregard
ed the strong point relied on by the first
Court,-viz., that the plaintiff was no party
thereto, and was therefore not bound by it; anti
that thc ryot defendants also under thnt par
tition could not repudiate the relation of
landlord and tenant as they too were no par
ties. Ou both these points, therefore, we
think that the judgment of the Lower A ppel
late Court must be reversed, and that of the
first Court restored.

There still remain~ another point on which
no decision hils been pronounced by the Lower
Appellate Com't,-viz., whether thejumma in
this case will be Rs. lo7-11 annas 2 gun
dahs, or Rs. 11-12annas 12 gundahs, and
on this point we think the case should be
remanded to the Lower Appellate Court for
trial..

The tenure was distinctly described in the
plaint as a dur-mourosee [ote, and that the
deeeription in' the jumma-wassil-bakee papers
was-in terms equivalent to her beiug a teu
an t-In-form.s--s. e." dur-smourosee jotedar.
Ordinarily either of these positions may be
described by either of these terms. It was
therefore an unsubstantial ground on which
the Lower Appellate Court threw out the
plain tiff"s claim.



versus

GobiD"d Naraio Dey:(Jndgment-debtor)
Appellunt,

Gour Monee Debia and unother (Decree
holdel:s) Respondeuts,

Sree,wth D08s and Nrlleet elum
der Sen for Appellullt.

No one for Respondents,
A and B were two brothers, A's·widow sued B's son,

but being unable to carry on thelitigstion sold. portion
of her rights lI,Bd interests in the suit to G and J, and a
joint decree was passed in the names of G and J as
well as of the widow. The widow soon afterwards died,
and B's son became A's heir. HELD that 88 A'8 widow
had only a life-interest in her husband's property, on
her death her rights and interests ceased as well 88 those
ofG and J as decree-holders; and that B's son, the
judgment-debtor, became in effect, as A's heir, the sole
judgment-creditor and entitled to the whole property, .

Present:

Hindoo Widow-Sale.

Case .No. 297 of 1871.

The 19th December IH71.

}liscellaneous Appeal from a71 order passed
,~~ the Officiating Judge of iUymenaingh,
d!l'ted the 6th July 1871, afli,-ming an
order of the Subordinate Judge of that

,district, dated tl.e 9th August 1869.

The c"9:ol"ble H. V. Bayley and Ii" B. Kemp,
Judges.

'Words, the Subordinate judge construed the
decree by the plaint instead of by its own
terms.' .

We think tlia l'ulin~ of the High Court
referred to by the Moonsift'bas tl. distil}ct bear
ing on the present case. It is there clearly
mled that execution cannot proceed upon an Baboo«
application made with a view to execute an
aliquot part ofa decree. We think the Sub-
ordinate Judge, in holding that the rule laid
down in the case referred to by the Moonsiff
had no bearing on the present ease, .should
have given some reasons which led him to that
conclusion. T~ Subordinate J'udge is clear
ly wrong in law in construing the decree by
.the plaint instead of by its own terms. He
has simply' to execute the decree according to
its own terms. <1The decree is a joint decree,
and therefore no application of the judgment-

..creditors for execution of an aliquot part of Bayley, J.-No one appears on the part
the decree can be entertained. of the respondents. The serving peon's de-

The second objection is, that the decree- position, however, shews thllt the notice has
holders are not entitled ~o interest for the been duly served.
period of the pendency of the suit when the It appears that one Bindoo Bashinee sued
decree sought to,be executed did not grantsuch I the special appellant, her husband's brother's
relief This obSecti(,n is aleovalid. No such sou. It is stated to 111l, and no one appears

'interest was given in the decree, and no such here to contradict the statement that Bindoo
interest therefore can be recovered in execu- Bashinee not having means to carryon the
tion of that decree. If the special respondent litigation sold a certaln portion of her rights
wishes to execute the decree accordiug to its and interests in tlie suit to Gour Monee and
terms,-viz., jointly againstthejudgment-debt- Jugdissuree. A joint decree was passed
ors, he should apply to the lower Court to in their names and ill that of Bindoo Bashinee.
allow him to do so. We cannot, as suggested The last named soon after died. By her
by the pleader for the special appellant, allow death the special appellant, as brother's son,
him here to amend the application which in became heir to the husband of Bindoo Bashi
its present form is contrary to the terms of nee, and the question raised in this special

.the decree. appeal is that Biudoo Bashinee had as widow
The appeal is decreed with costs. only a life-interest in the property of her

I
husband, that consequently on her death those
rights and interests ceased and determined, and
that as the rights and interests of Gour Monee
and J ugdissureewere derived from Bindco
Basbinee, they also ceased with her death,
and the special appellant became entitled to
the whole property as next heir, and therefore
the present npplication for execution by those
who have no rights or interests as decree
holders cannot proceed against the special
appellant.

We think this objection valid•. it is to be
remembered that Bindoo Bashinee had only
a life-interest in her husband's property, and
the special appellant who is the judgment
debtor in the case, becomes in effect: as heir
to her husband, the sole judgment-creditor.1Qlti
entitled to the whole property.

In this view, the judgment of .the Lower
Appellate Com't is reversed, and this appeal
decreed withoos/il.




