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other papers showed her to be a dur-mouro-
see talookdar; and it is 2ontended that there
is nothing in these deseriptions to vitiate her
title to.collect rents from the defendants.

The tenure was distinctly described in the
plaint as a dur-mourosee jote, and that the
description in the jumma-wassil-bakee papers
was-in terms equivalent to her being a ten-
ant-in-form,—i. e., dur--mourosee jotedar.
Ordinarily either of these positions may be
described by either of these terms. It was
therefore an unsubstantial gronnd on which
the Lower Appellate Court threw out the
plaintifi’s claim.

In regard to the question of partitiqn, the
Lower Appellate Court has entirely disregard-
ed the strong point relied on by the first
Court,—viz., that the plaintiff was no party
thereto, and was therefore not bound by it; and
that the ryot defendants also under that par-
tition could not repudiate the relation of
landlord and tenant as they too were no par-
ties. On Doth these points, therefore, we
think that the judgment of the Lower A ppel-
late Court must be reversed, and that of the
first Court restored.

There still remaing another point on which
no decision has been pronounced by the Lower
Appellate Court,—wviz., whether the jumma in
this case will be Rs, B7-11 annas 2 gun-
dabs, or Rs. 11-12 anoas 12 gundahs, and
on this point we think the case should be
remanded to the Lower Appellate Court for
trial.

The plaintiff will be entitled to her costs
both of this Court aud of the Lower Appel-
late Court.

Markby, J.—I am of the same opinion. I
entirely agree with Mr. Justice Bayley in
his view as to the misdescription of the
plaintifPs jote in this case; aud I think that
even if there is any misdescription, it is an
utterly insofficient ground to dismiss the
plaintiff’s suit.

The point mainly argued as to the parti-
tion seemms to me quite clear. Where the
rents of a share with certain specified boun-
daries have been assigned by one shareholder
absolutely, by no arrangement between that
shareholder and his co-sharers, without the

sent of the assignee, can the right of the
assiynee to collect rents under his assignment
be iu any way affected.

The .respoudents must .pay. . the costs - of
the Court below aud of this appeal, .
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In execution, a decree must be construed by its own
terms, and not by tge plaint. Where a decree 13 a joint
decree, execution Cannot proceed upon an applicative.
made with a view to executs an aliquot payt of ‘the
decree. : .

Where no interest is given in a decree, none can be
recovered in execution of that decree. !

When an application for execution is contrary to the
terms of the decree, the High Court. cannot in - ap|
allow the application to be amended, but the decree-
holder must apply to the Lower Court to be allowed to
execute it according to its terms. ’

Kemp, J.—These are appealson the part of
the judgment-debtors from the decision of -the
Additional Subordinate Judgeeof Zillah My-
wensiung, reversing the decision of the Sudder
Moonsiff of that district. The decree now
sought to be executed was o joint decree.
w+ The first Court very properly held that the
“application which was made with a view to
execute an aliquot part of the decree was con-
trary to the terms of the decree itself, and
therefore execution could not .pregeedy upon
such an application. The first Court quoted
a decision of this Court to be found in Week-
ly Reporter, Volume XI, page 241, case of
Poorno Chunder and others »s. Savoda Churn
Roy, dated the 15th March 1869.

The Subordinate Judge observes that the
ruling of the High Court referred to by the
Moonsiff has no bearing on the present cdgse,
and looking to the plaint in the originalecase,
he considered that the intention of the judg-
ment-creditors in bringing the suit was to-re-
cover the money due in huf shares. .Id othbies
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words, the Subordinate Judge constrned the
decree by the plaint instead of byits own
terms, S

‘We think the raling of the High Court
referred to by the Moonsiff bas a distinet bear-
ing on the present case. It is there clearly
ruled thet execution cannot proceed upon sn
application made with a view to execute an
aliquot part of a decree. We think the Sub-
ordinate Judge, in holding that the rule laid
down in the case referred to by the Moonsiff
had no bearing on the present case,should
have given some réasons which led him-to that
conclusion. Ths Subordinate Judge is clear-
ly wrong in law in construing the decree by
the plaint instead of by its own terms. He
has simply toexecute the decree according to
its own terms. The decree is a joint decree,
and therefore no application of the judgment-
.creditors for execution of an aliquot part of
the decree can be entertained.

The second objection is, that the decree-
holders are not entitled fo interest for the
period of the pendency of the suit when the
decree sought to be executed did not grantsuch
relief. This objectibn is also-valid. No such
-interest was given in the decree, and no such
interest therefore can be recovered in execn-
tion of that decree, If the special respondent
wishes to execute the decree according to its
terms,—viz., jointly against the judgment-debt-
ors, he should apply to the lower Court to
allow him to do so. We cannot, as suggested
by the pleader for the special appellant, allow
him here to amend the application which in
its present form is contrary to the terms of
-the decree,

The appeal is decreed with costs.
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. A and B were two brothers.” A’s'widow sued B's son,
but being unable to carry on the litigation sold a portion
of her rights and interests in the suit to G and J, and a
joint decree was in the names of G andJ as
well as of the widow. The widow soon afterwards died,
and B’s son became A’s heir. HELD that as &'s widow
had only a life-interest in her husband’s property, on
her death her rights and interests as well as those
of G and J as decree-holders; and that B’s sou, the
judgment-debtor, became in effect, as A’s heir, the sole
Judgment-creditor and entitled to the whole property. .

Bayley, J.—No one appears on the part
of the respondents. The serving peon’s de-
position, however, shews that the notice has
been duly served.

It appears. that one Bindoo Bashinee sued
the special appellant, her husband’s brother’s
son. It is stated to us, and no one appears
here to coniradict the statement that Bindoo
Bashinee not having means to carry on the
litigation sold a certain portion of her rights
and interests in the suit to Gour Monee and
Jugdissuree. A joint decree was passed
in their names and in that of Bindoo Bashinee.
The last named soon after died. By her
death the special appellant, as brother’s son,
became heir to the husband of Bindoo Bashi-
nee, and the question raised in this special
appeal is that Bindoo Bashinee had as widow
only a life-interest in the property of her
husband, that consequently on her death those
rights and interests ceased and determined, and
that as the rights and interests of Govr Monee
and Jugdissuree were derived from Bindoo
Bashinee, they also ceased with her death,
and the special appellant became entitled to
the whole property as next heir, and therefore
the present npplication for execution by those
who have no rights or interests as decree-
holders cannot proceed against the special
appellant.

We think this objection valid. * It is to be
remenibered that Bindoo Bashinee had only
a life-interest in her husband’s property, and
the special appellant who is the judgment-
debtor in the case, becomes in effect -as heir
to her husband, the sole judgment-creditor ard
entitled to the whole property.

In this view, the judgment of ‘ihe Lower
Appellate Comrt is reversed, and this appeal
decreed with costs.





