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threefourths by virtne of his executlon sale,
and onie-fourth by virtue of the decree in that
other suit, or whéther he holds the whole
‘us. purchaser at the execution sale, seems
-to be, for the purposes of this suit, an im-
material consideration,

The 30th November 1371.
Present > '

The Hon'ble F. A. Glover and Dwarkanath
. Mitter, Judges.

RigWt of Way.
Case No. 758 of 1871.

Special Appeal from a decision passed by the
Judge of Chittagong, dated the 13th April 1871,
reversing a decision
zaree, datéd the 21st July 1870.

Futteh Ali (one of the Defendants)
Appellant,

versus

Asgur Ali and another (Plaintiffs)
Respondents.

Baboo Grish Chunder Ghose for Appellant.
Mr. G. A. Twidale for Respondents.

To cop-titute a right of way, there must have been
an umnterrupte‘ti user as of right, and not one exercised
at the mere will and favor of the other party.

Glover, J.—THis was u suit for a declara-
tion of plaintiff’s right of way over a waste
piece of land belonging to defendant, and
for an order to pull down a house which
defendant had erected across the pathway,
The defence waus that the path was not a
public road, and that there was no right of
way to the plammﬁs.

The first Court fonnd that there was no
vight of way over this land, but that plaintiff
along with other villaoers used to pass over
the land to the publlc road by consent
of the . defendants. The Judge, however,
although he found that so much of the plain-
tiff’s stutement -thnt_the road- was used for
marriage and burial processions was false,
still  considered that the plaintif’s suit
Yshould no§ be altogetlier - dismissed, because
the plamhﬁ"s had actually béen in the habit.
‘of using the path as a means of aploceedmg

the Moonsiff of Hatha-

|
!

‘directly to the high rond. At the same time,
‘the Judge appears to admgit the existence of

another way by which processions and catile,
&c., were wont to pass.

It appears to us that the Judges decigion
is not maintainable, It is admitted that
the waste land, through which the path in
dispute runs, is the defendant’s land ; and
there is nothing whatever to disprove the
allegation of the defendant, that plaintiff
used the land for some years by his suffer-
ance and permission. To counstitute & rlgﬁ.t
of way, there must have been an wuninter-
ruptegl vser as of right, and not one exercised
at the mere will and favor of the other party.

In this cde, it is cleay from the finding
of the Lower Appellate Court that the plain-
tif has another way to the publi¢ road when
going with cattle, pr oce(mon, &, but that he
has been in the habit of nfaking use’of this
pathway by the sufferance of the defendant.
This creates no right ef ‘way.

The Judge’s decision is therefore reversed
with costs.

The 8th Decemb®r 1871.

Present :
- The Hon’ble G. Loch and W, Ainslie,
Judges.

Separate Estate— Possession— Adverse Posseisivn
— Limitation— Fraud of ~Life-tenant—Suiit: %

Reversioners,

Case No. 752 of 1871,

Special Appeal from a decision passed by
the Judge of Sarun, dated the 13tk
April 1871, reversing a Hecision of the

Subordinate Judge of thas Distriot,
dated the 30th June 1870,

Gunesh Dutt and another (two of the defend-
ants) Appellunts,

VErsus

Mussamut Lall Muttee Kooer (Plaintif) and
another (Defendaut) Hespondents.

Balhoos Mohesh Chunder Chowdhry and
Gopal Lall Mitter for Appellants.

Baboo Chunder Madhyb Ghose for Res-
poundents.

Suit by a Hindoo daughter, for herself and as guafdhn
for her minor son,. to recover  possession of her
deceased father's separate estate. The legal rep: Ing-
tives of the estdte were, fifst, the deceased’s widoy, and
after her the plaintiff apd her son. “The widow not onl¥
-failed to occupy and manage thy estate, but, in wollusien
+wWith the -other defendants clapging under a hostile tilg
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abihdoned her rights, alleg'mg that her husband was not
separate but a member of a joint family, and left the
hoatile holders undisturbed. To preserve the separate
estate from becoming extinguished by the operation of
the law of limiitation, it was necessary to remove the
adverse occupants and to place the estate in the posses-
sion of some persyn to be appointed to represent it’; and
a3 the widow (the legal representative) never was in
possession, and did not ask for it, but repudiated all
claim to it, it was held that no one had a better right
to the possession than the plaintiff, and possession was
accordingly decreed to her as manager during the widow’s
life-time. ) .
Ainslie, J.—Shitab Roy left two sons,
Mohadeb Narain and Huruck Narain. The
* former had a son Chedee Lall, who dicd leav-
ing a childless widow Mussamut Dowlat
Kooor, one of the defendants, and a danghter
Lull Muttee Kooer who sues for herself nud as
guardian of her. minor son, Mohabser Per-
shad. The other defendunts are the sons of
Haruek Narain.
After the death of Chedee Lall, separate
applications. were -made to the Judge under
Act XXVII of 1360 by the widow and the

sons of Huruck Naraiu, the former elaiming

as widow a life-interest in the estate of the
deceased, on theground of separation of the
family, and the latter’ claiming the property
on the ground of union.

The widow abandoned her claim and al-
mitted that the sous of Huruck Narain were
outitled to and were holding the estate of
Chedee Lrlt as part of the joint property of
an undivided family, and that her own right
was linited to a claim to maintenance for
which she had made her arrangements with
the adverse claimants of the estate.

In consequence of this, the plaintiff who
i« the next heir to the estate of Chedee Lall,
if us she asserts the family was a divided one,
hns institated tnis suit to recover possession
of the estrte from the hands of the sons of
Haruck Narain miking the widow a co-
defendant on the ground that she had colin-
sively admitted the claims of the principal
defendants.

Tue points taken before the Judge were
two,—firstly, was Chedee Lall a member of
an unllivided family, or not. Secondiy, ean
ithe plaintiff succeed in this suit during the
lite-time of the widow.

The Juldge found that Chedee Lall had
sepirated from the family, and was holding
Li- various propertirs to his own exclusive use
anid benefit ; amd he &lso found thar the suit was
uot affected by the fact of the widow being
alive, resting his judgment dn n- Full - Bench
Ruiing reported in IX Weekly Reporter,
puga 805, C ‘

Lu epecial appesal, the .latter ground has
beou pressed, sub-divided into two branches,—

nawely, lst, gonerally whether the plaintiff,
pse right is only in reversion afier. the

widow’s death, can sue before her death-; and

2und, whether he can get the decree for posses-
sion which he seeks.

On the first point, I entertain no doubt
whatever. It seems to me that the view
taken by the Judge of the nature of the
possession by the appellants is quite correct,
and that it is unot a permissive ossession
derived from the widow, but an adverse
possession adverse to her and to every one
claiming as the heir of Chedee Lall’s sepa-
rate estate, [t has been said that the compre-
mise entered into by the widow in the Act
XXVII suits, places the appellants in the
position of parties holding with her consent ;
but it is not admitted that they derive title
from her and that their rights are limited by
and co-extensive with hers. Looking to the
proceedings under Act XXVII, it is quite
clear thas the defendants have nsver admitted
in the slightest degree that they hold under
the widow. They alloged, and still allege, a
title entirely hostile to her and possession
based on that title, and the fact that she, for
reasous which w. need not consider, chooses

to aban lon her own claim, which, under the

finding of the Judge in this suit, was a good
one, and to admit a claim which has no foun-
dation in right, does not alter the nature of
their possession from an adverse to a derived
possession. Th: compromiss may be per-
fectly binding on her, but there is nothing
in the terms of it to show that the appellants
admitted and acquired her rights. On the
contrary, thisis studiously avoided, and the
app-lants carefully maintained their position
as heirs to the undivided share of the joint
estute,—n position allvere to every one inter-
ested in the separate estate. They bought
the widow’s silence, bat did not attempt to
aequirve her rights as heiress, In fact, the
appellant’s case rosts upon iguoring the dis-
tinction between the nature and extens of the
rights in & joint and in a separate estate, and
looking osly to the subject-matter to which
those vight< apply ; but this cannot be per-
mitted.  In considering whether the posses-
sion is adverse, we must see whether it is
based on a title derived from the widow as
vepresentative of the scparate estate, or on
one which leaves no separate estate to 'be
represented, and as it clearly appears that
the appellant’s claim rests and las alwaye
rested solely on the uon-existence of  the
separate estate, it is impossible to hold other-

. wise than that it is a claim by virtue of a

hostile title. T'his peing so, it tollows from



18723 Civik

THE. WESKRY -REHANIER.

the Full Bench-Rupling relied on. by the
Judge that limitation would run against ati
persons interested in the separate estate of
Chedee Lall from the date on which posses-
sion was taken .of it by the appcllants as
part of the joint family progerty. Iu the
Judgment referred to, the late Chief Justice,
Sir Barues Peacock said: “ It has been con-
“ tended that, as the widow cannot.absolutely
“ convey away her husband’s estute without
¢ gufficient cause so us to be binding apon
“ the veversionary heirs, they sught not to
b barred by limitation against the widow ;
“ otherwise she will be able, if she lived a
“ safficient time, to do indirectly, by allowing
“ wdverse possession to be held agninst her,
¥ that which she could not do direetly, by a
“ sule without sufficient cause. But rever-
“ sionnry heirs presumptive have a right,
“ although they may never succeed to the
“ estate, to prevent the widow from commit-
* ting waste : aund I have uo.doubt that if a
¢ proper case were made out, reversionary
¢ heirs would have a sufficient interess, as
“ well as creditors of the ancestor, by suit
“ against the widow and the adverse holder
“to have the estate reduced into possession,
“ 80 as to prevent their rights from becom-
“ ing barred by limitation.”

It seems to mo quite clear that the fact
that the widow being still alive is no bar to
this suit being brought.

The appellants rely on the Full Bench
decision in XII Weckly Reporter, page 14,
F. B.; but that case is clearly distinguishable,
inasmuch #s the possession which it was
sought to extinguish was derived from the act
of the widow herself, and, as remarked by
Mvr. Justice Macpherson, ¢ it being admitted
 that the property was originally inkerited
“ hy the widow, antil it is ascertained whe-
“ ther she in giving po-session to her alleged
“ adopted son acted in & manner warranted by
. % Hindoo law, it cannot be ascertained whe-
“ gher that possession was adverse to the re-
 versioner,” . Here we have no such admis-
sion, but the very contrary.

The other cases cited by the pleader for
the appellants all refer to possession acquired
from the life-tenant and pre-suppose an un-
doubted right and possession in her.

I am further of opinion that the Judge
-was right in making the decree for possession.
In the passage above quoted from the judg-
eept of Sir Barnes Peacock, that learned
Judge distinctly indicates that cases may arise
in which by a syit brought by a reversioner

‘me to be such a case. Here is. the seps

ag
may-beveduced intopossegsion. This seems to

mﬁﬂm widow audadverse holder theestate i

estate of Chedee Lal wanting. a representlr
tiv —the legal representatives are ﬁrst&ﬁ@
widow for life, and after her the plaintiff and.
her son. The widow has not ouly failed. 4o
oceupy and manage the estate, but has allow-
ed some one else claiming under a different
title to come in and take possession, aud hasy,
after a feeble show of opposition,abandoned hey'
rights und left the hostile holders undisturbed.
[ndeed, she has doue more, for, so faras lay in
her power, she has worked to support sheir

“hostile® title and to defeat the  reversioner’s

rights, ‘Lo paeserve this separate estate of
Chedee Loll from becoming Sxtiuguished by
the operation of the Luw of Limitation, it j&
uecessury that it should be placed in the
possession of soine person swho may be &p-
poiuted to represent that estate, and that the
adverse occupauts should be removed. It is
a case of waste of the” widest kind. It is
not mere deterioration of the property that is.
threatened, but a total destruction of all
benefis derivable from the right of succes-
sion. There hus bebn an attempt so to dept
with the propersy that ghe eighttul heiv may
possibly never be sble to lay hands on
it. ‘The widqgw, who at presentis the legal
representative of Chedee Lall, uever has been
in possession, aud does not ask for possession,
but on the coutrary repudiates all claim, and.
there is no one with- a better right to-ths.
possession than the present plaiotiff 71
would, therefore, confirm the decree of the
Court below and dismiss this special appenl
It is admitted by Baboo Chunder Madhab
Ghose for the respondent that the respondent
is not entitled to enter as absolute owner, byk
merely as manager during he life of, the
widow, aud therefore I would add to the
decree of the Judge a declaration to this
effect, and an order that the plaintiff, after
entering into possession us waaager, shall
annually, ou or before a given dute ( the end
of Bhaloon or other more convenieut day)
to be determined by the Judge, file his
accounts in the Court of the Judge of, Sarun
and deposit all the profits of the esfate during
the preceding year for the joint wse aud

-benefit of the defendants in this suit, so

long as the widow Mussamut Dowlut Kooer
shall remain alive, or until further orders of

“the Court. . .

b . Lo

Lock, J.—I have no doubt as to the necég-
sity and propriety of .this suit, for it is cleat
from the facts put before us that Rowhst
Kooer, widow of Chedee Lall, has, jn cols
lusion. with the other defendants 16 ithe
manifést njury of the plaintiff and ' Her spik
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given up her rights to her hisband’s pro-
. perty, alleging that her husband was not
separate but a member of a joint family. The
only doubt that existed in my mind was as
. to the form and extent of relief which we
should give the plaintiff, whether it would be
sufficient to declare that the property of
Chedee Lall was held by him separately, and
that on the death of the widow notwithstand-
ing her acquiescence in the possession of the
other defendants, the legal heirs might take
it from their hands, or whether the plaintiff
is entitled to get possession asprayed for.
It is clear that the other defbndants cannot
be permitted to hold possession because they
have no legal right to do so. The widow
caunot have possession, for she does not ask
.for it, and has cvlluded with the other defend-
_ant to the injury of the heirs of her hus-
band. Under these ,circumstances, I think
the plaintiff should, as proposed by my col-
league, be‘allowed to hold possession in the
capacity of manager during the life of the
widow, and a decree will be made accordingly.
The special appgal is dismissed with costs.
= ¢

The 8th December 1871.

Present ;

The Hon’ble Sir Richard Couch, K¢., Chief
Justice, and the How'ble F. A. Glover,
Judge.

Ezecution { Suit to recover money received in)——
Collectors Courts—Section 1} Act XXI11 of
1861,

* Case No. 796 of 1871,

Special Appeal from a decision passed by
the Additional Subordinate Judge of
Chittagong, dated .the 26th April 1871,
reversing a decision of the Moonsiff of
Co¥’s ‘Bazaar, dated the 23rd September

1870, “

Kristo Chunder Goopto and others
(Plaintiffs) dppellants,

versus
Rampsoonder Sein (Defondant) Respondent.

Baboo Chunder Madhub Ghose for
Appellants.

Baboo Nuleet Chunder Sein-for-
Respondent.

Before bringing suit to recover money which defend-~
ant had received in execution of decree, and which he
was no longer entitled to retain, plaintiff is not bound to
make application to him for the money. There is no ex-
press provision-of law with regard to the Collectors’ Courts

as there is in Section 11 Act XXIII of 1861 with regard
to the Civil Courts.

Couch, C. J.—I1 am not at all prepared,
nor is it necessary for me, to decide whether
the Collector had or had not jurisdiction to
order the return of this money. But whe-
ther he had or had not jurisdiction, it was
not incumbenst upon the plaintiff to make any
application to him before bringing this svit,
which he was entitled to bring, in order to
recover back the money which the defendant
had received in execution of the decree, and
whieh be was no longer entitled to retain.

There is no express provision of law with
regard to the Collectors’ Courts as there is
in Section 11 Aect XXIII of 1861 with
regard to the Civil Courts.

1 think the decree of the Lower Appellate
Court must be set aside, and that- of the first
Court restored with costs. )

Glover, J.—I councur.

The 8th December 1861,

Present
?

The Honw’ble Sir Richard Couch, K¢, Chief
Justice, aud the Hou'ble F. A. Glover,
Judge.

Rent Suit— Question as to Agency.
Case No. 729 of 1871 under Act X of 1859,

Special Appeal from a decision passed by
the Additional Judge of Jessore, dated
the 22nd March 1871. affirming @ deci-
sion of the Deputy Collector of that
district, dated the 30tk October 1869.

Ramgutty Mundul and others (Defendants)
Appellants,

versus

Gourish Chunder Pauray and others’
(Plaintifts) Respondents. - ‘





