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The papers” welit’ pp” to Mr. Thackeray.
It is admitted in ‘;i‘fh;:aé.vdqcu'ments that his
decivion was- passed in“the presence of both
parties, that the respondeut before him had
an opportunity of being heard ; and the re-
sul was the reversal of Mr. Munroe’s order,
and a direction that restication of the village
should be made to the appellant, which was
done.

Whether that vy'as a . conclusive determi-
nation upon the titlg or not, it seems to their
Lovdships hardly necessary to deeide. It
was a clear adjadication of the right of
possession at that time ; and whether title
could have been tried, as in regulation pro-
vinces, afterwards by a regular suit, it is not
neceséary to determine.
clear adjudication that the possession wvpon
the asserted title was in the respondents,
the p ssession taken from them was restored,

But there was a

and there was (which is the esseutial thing
to be considered) a clear reversal of what-
ever was found by the order of Mr. Munroe
in favor of the alleged mortgage which is
the foundation of the appellaut’s title. '

It appears then that since the year 1824
up to the commencement of the suit the
estate had been held by the respondent’s
branch of the family ou' the title on which
they rely. ‘The only way in which their
title thus fortified by long enjoyment can
be disturbed is by clear and unmistakable
proof of the alleged mortgage.

There is really, when Mr. Munroe’s order
is out of the case, uot the slightest evidence
that the village was held upon a mortgage
title.

Under these circumstances, their Lord-
ghips think that the attempt to disturb the
‘cqncurrent judgments of the Courts below
wholly fails, and they must humbly recom-
mend Her Majesty to dismiss the appeal,
with cosde.

The 24th November 1871
Present : '

Sir James W. Colvile, Sir Joseph Napier,
Sir Montague Smith, and Sir Lawrence
Peel.

Mortgage—Proof of Bona fides.
On Appeal from the High Court of  Bengsl,
Woomesh Chunder Roy
versus
Gooroodoss Roy aud others,

Suit by mortgagee (respondent) after foreclosure of
mortgage against mortgagors, incumbrangers, and presept
appellant who was in possessidn of part of t.he.mx'l‘ti-
gaged property as purchaser af an exeoution' galé.
Mortgagors admitced plaintiff’s title. Appellant pleaded
that the mortgage waz a collusive transaction betwaes
nortgagors and mortgageey in fraud of creditors. “The
Principal Sudder Ameen found that the mortgage: #¥4s-
not a bopd flde transaction, but the Higly Court rewerse
his decision ; and the Privy Council, upon a consideya-,
tion of the evidence, came to the conclusion thas e
Principal Sudder” Ameen was right, because it was -
ouly necessary for, but also in the power of, the rps-
pondent to adduce Letter evidenc& than he had gives-y
this case in order to make o the reality and dona}
of the transaction on which he retied.

Tre vespoimtent in this case brouglyt: Ml
suit to recover possession of the ‘g
included in his morigage deed, haviog
fected his title under that deed by the?
proc-edings in foreclosure, ‘
suit against the mortgagors, against some
othier incambrane vs whose case it is untiepds
sury now to consider, and against the présaﬁf:
appellant,  who  was in possession of part
ot the wortgaged property as purchaser at
an execution sule. ‘The mortgagors admigted
the title ot the plaintitf the raspondent. )
appeliant, however, defended  hig p?sseal"wp,
by insisting that the mortgage was from -¢he
first a collusive transaction, an arrangem U
between the morigagors and the mortgags
designed to protect the property of the moft-
gagors {rom the claims of their dreditots,
Oune of the issues framed in the suit is whethér
that proposition is correct or wyhaer ‘the
morfgage transaction was bond fide? The
Principal Sudder Ameen, the Judge f Firse
Tustance, found that issue iu favor of the
appellant, but a division beuel of the High
Court reversed his deeision. It does not
appear to their Lordshps to be necesgary to
consider upou whom the burden of proof in
such a case must fall, because they €k
that in the present case the facts awp adfy

* On appeal from the judgment of Loch and Seta e G
JJ., in Regular Appeal No. Lok 1464, decided bl
December 1864,—1. W. R., O®. Rill., 272.
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cieutly before them to enable thetn to “give
a judgment upon them, and that there were
sufficient circumstances proved and apparent
in the case to render it necessary for the
respondent to give. better evidence of . the
bona fides of the. transaction on which he
relied than he has'given in this case. Their
Lordships observe, among other things, that
by the petition filed by one of the mortgagors
at.page 70, the tramsaction, though spoken
of as a real transaction,  is spoken of as one
-of those arrangements under which the
parties had every hope and probability of
‘getting back thé lands in future from the
Baboo “in case we can pay the amount due
to him.” . ‘

Their Lordships afso find that the respon-
dent did so far undertake to prove what the
consideration really was that he examined
one or two witnesses upon that point. Those
witnesses preve no more than that a color-
able consideration passed in the shape of cer-
tain notes at Sreedhurpore, & payment which
may easily be explained by the admitted rela-
tion between thepartjes, and is one of those
payments which would be ostensibly made
before witnesses of that character in order to
give color to the transaction.” But part of
the alleged consideration for the original
mortgage was g balance found upon a settle-
ment of account, and no evidence whatever
is produced as fo the fact’of the settlement
of that account or to show in respect of
what transactions it was settled, or thata
balance was really struck and found due to
the respondent upon that occasion.

Then again, the High Court, in its judg-
ment reversing the decision of the Principal
Sudder Ameen, relies upon the sum of money
which was paid into Court, whether Rs. 15,000
or Rs. 16,000 does not very clearly appear,
in order to stay the first execution of Pun:
chanon Bose and another ; but that payment
throws no light upon the original transaction,
certainly does not go to establish that that
original transaction in its inception was a
boné fide wransavtion, or the ordinary trans-
action of mortgagor and mortgagee, in which
‘the parties wonld be dealing at arm’s length
with each other. On the contrary, if
any thing, it tends the other way, because
if the respondent lLad then completed his
title by foreclosure, if he was.in a position to
claim this land against all persons by virtue
of a_bond fide mortgage title made absolute
by foreclosure, ‘What possible motive was
‘there<for advancipg a very mueh. larger sum
than tho sum. originally sedbred by the mort-

goga?

" 'Pheir” Lordships, considering the whole o
the evidence, are obliged to come to the-con.
clusion ‘that the Principal Sudder Ameer
was right in finding that, as against the ap:
pellant, this was not a.dond fide mortgage,
but one of those transactions into which 2
friendly party might have been induced tc
enter in order to protect the young men, the
mortgagors, from the demands with which they
seem to have been pressed. The case is nol
presented, perhaps, in quite so satisfactory s
way as it might have been in respect to the
amount and nature of these demauds. The
incipal Sudder Ameen’ speaks of them in
terms which the evidence, as sent over on this
record, hardly supports ; but there is, even
upon the face of the plaint, an admission of
outstanding demands sufficient to show thai
there may have been a motive that the pro-
perty should be protected in the way. in
which .it has been attempted to protect it.
Their Lordships think that, tiad the trans-

“action been what it purported to be, the

respondent, who might have given his own
testimony, who might have called the person
spoken of as his Moonshee and as having
taken a principal part in the original trans.
action, and who might have examined the
mortgagors and others, had it in his power
to adduce far better testimony than has been
given in this case, in ovder to make out the
reality and bona fides of the transaction. -

Their Lordships therefore are of opinion
that the decree of the High Court cannot
stand, and that it ought to be reversed. All
that the presentappellant asks is, that the decree
of the Principal Sudder Ameen should be
affirmed. Against that decree, so far as it
was favorable to the respondent, the plaintiff
in the case, there was no appeal to the
High Court ; aud therefore uothing which
their Lordships do here will in any degree
disturb that decree, or alter or affect what-
ever relations may under it exist between
the mortgagee and the mortgagors or any-
bady who may hereafter claim under them.

Their Lordships therefore will humbly
advise Her Majesty to allow the appeal, to
reverse the judgment of the High Court,
and to affirm the judgment of the Court be-
low, the Principal Sudder Ameen, with the
costs of the appeal to the High Court. The
appellant must also have the costs of this
appeal.

The reservation at the end of the Prin-
cipal Sudder Ameen’s decree concerning
the right to four annas of the property
asserted in another suit séems to be vinne-
cessary, because whether the appellant held
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threefourths by virtne of his executlon sale,
and onie-fourth by virtue of the decree in that
other suit, or whéther he holds the whole
‘us. purchaser at the execution sale, seems
-to be, for the purposes of this suit, an im-
material consideration,

The 30th November 1371.
Present > '

The Hon'ble F. A. Glover and Dwarkanath
. Mitter, Judges.

RigWt of Way.
Case No. 758 of 1871.

Special Appeal from a decision passed by the
Judge of Chittagong, dated the 13th April 1871,
reversing a decision
zaree, datéd the 21st July 1870.

Futteh Ali (one of the Defendants)
Appellant,

versus

Asgur Ali and another (Plaintiffs)
Respondents.

Baboo Grish Chunder Ghose for Appellant.
Mr. G. A. Twidale for Respondents.

To cop-titute a right of way, there must have been
an umnterrupte‘ti user as of right, and not one exercised
at the mere will and favor of the other party.

Glover, J.—THis was u suit for a declara-
tion of plaintiff’s right of way over a waste
piece of land belonging to defendant, and
for an order to pull down a house which
defendant had erected across the pathway,
The defence waus that the path was not a
public road, and that there was no right of
way to the plammﬁs.

The first Court fonnd that there was no
vight of way over this land, but that plaintiff
along with other villaoers used to pass over
the land to the publlc road by consent
of the . defendants. The Judge, however,
although he found that so much of the plain-
tiff’s stutement -thnt_the road- was used for
marriage and burial processions was false,
still  considered that the plaintif’s suit
Yshould no§ be altogetlier - dismissed, because
the plamhﬁ"s had actually béen in the habit.
‘of using the path as a means of aploceedmg

the Moonsiff of Hatha-

|
!

‘directly to the high rond. At the same time,
‘the Judge appears to admgit the existence of

another way by which processions and catile,
&c., were wont to pass.

It appears to us that the Judges decigion
is not maintainable, It is admitted that
the waste land, through which the path in
dispute runs, is the defendant’s land ; and
there is nothing whatever to disprove the
allegation of the defendant, that plaintiff
used the land for some years by his suffer-
ance and permission. To counstitute & rlgﬁ.t
of way, there must have been an wuninter-
ruptegl vser as of right, and not one exercised
at the mere will and favor of the other party.

In this cde, it is cleay from the finding
of the Lower Appellate Court that the plain-
tif has another way to the publi¢ road when
going with cattle, pr oce(mon, &, but that he
has been in the habit of nfaking use’of this
pathway by the sufferance of the defendant.
This creates no right ef ‘way.

The Judge’s decision is therefore reversed
with costs.

The 8th Decemb®r 1871.

Present :
- The Hon’ble G. Loch and W, Ainslie,
Judges.

Separate Estate— Possession— Adverse Posseisivn
— Limitation— Fraud of ~Life-tenant—Suiit: %

Reversioners,

Case No. 752 of 1871,

Special Appeal from a decision passed by
the Judge of Sarun, dated the 13tk
April 1871, reversing a Hecision of the

Subordinate Judge of thas Distriot,
dated the 30th June 1870,

Gunesh Dutt and another (two of the defend-
ants) Appellunts,

VErsus

Mussamut Lall Muttee Kooer (Plaintif) and
another (Defendaut) Hespondents.

Balhoos Mohesh Chunder Chowdhry and
Gopal Lall Mitter for Appellants.

Baboo Chunder Madhyb Ghose for Res-
poundents.

Suit by a Hindoo daughter, for herself and as guafdhn
for her minor son,. to recover  possession of her
deceased father's separate estate. The legal rep: Ing-
tives of the estdte were, fifst, the deceased’s widoy, and
after her the plaintiff apd her son. “The widow not onl¥
-failed to occupy and manage thy estate, but, in wollusien
+wWith the -other defendants clapging under a hostile tilg





