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The 21t November 1871. o8 that on ‘which the  résporident relies

Prgsent :

Sir James W. Colvile, Sir Joseph Napier.
Sir Montague Smith, and Sir Lawrence Peel.

Recovery of possession — Enom — Morigage—
Long enjoyment— Evidence.

On Appeal from the High Court at

Bombay.
Ramrudeegowda
versus:

Dessai Saheb.

This was a dispute, which arose in 1823, between two
branches of a family respecting a Mahratta village, The
plaintiffs (appellants) claimed the property on the allega-~
tion that the respondents held it as mortgagees, and that
they (appellants) were entitled to redeem. The respond-
ents claimed to have held the village in question as an
enam free frgm the payment of Government reveriue;
and as they had held it on this title since 1824 up to the
commencetnent of the suit, the Privy Council refused to
-disturb thejr title, thus fortified by longenjoyment, with-
out clear and unmistakable proof of the alleged mortgage.

Tur suit in vhis 2use was brought by the
“/sppellants to recover a village culled Am-
ravastee, which appears to-have been part
of s larger estute or wuttun, und also certain
ullowances, of which very little has been
said in argument, nnd very little explana-
‘tion given, but which may be assumed to be
certain profits incident-to the right of the
.mupager of one of these Mahrattn villages.
Mr. Doyue in his reply hus dwelt pr uci-
pully upen the fact, which may perhiaps be
taken to be ndmitted upon these proceedings,
that the respondent who has held this vil-
lage so long does not puy the Government
revenus in respect of it, that being pnid by
the owuer of the whole wuttun. He has
also dwelt, more slightly, upou the sugges-
‘tion made in the Courts below, that by
reason of some adoption the respondent’s
ancestor was taken out of the family of the
originul owners of the wuftun, and trans-
fervad to another family, There has been
no finding with respect to the lust poiut
_in any of the three Courts below, and it may
therefore be left out of consideration.

We have not had much explavation of
the nature of these tenures ; but cermioly
it hds not been supposed in any of those
Courts that the first: point dwelt vpon by
Mr. Doyue,~~uamely, that relating to the
pugment of the Government revenue,—was
at all inconsistent with the respondent’s case;
and‘it appenrs to their Lordships to be quite

couceiVable that, ¢if such & Iransagtion

renlly took place, the' village may linve been
teansferred to the regpondent’s family na an
enam held, as far as the general’ owners of

-the wuttun are concerned, free from any

contribution to the Government revenus,
although upon the whole wuttun Gegern-
ment revesue may have been assessed éither
before or after the ncquisition of these
territories by the East India Company,
Therefore it seems to their Lordships that
the determination of this appeal depends
upon the gnestion whether any evidence
has been given to prove the mortgage title
upou which the appellant relies.

It appears that in 1823 the present conten-
tion first arose between the two branches of
this family., Those whom the resjondent re-
presents then held this village ; and it ap-
pears by Mr. Thackeray’s order that they
then claimed to have held it for nearly 16
years upon the title set forth ut page 3 in
the recital of Mr. Munroe’s order. Ou the
other hand, the persons whom the appel-
lane represents then came forward, ussert-
ing that the other party held it as mortgagee,
and that he was entitied to redeem. In
that state of things Mr. Munroe made the
order, which in point of form was certain-
ly an irregular order,—namely, that the
other party should give up possession of
the village alleged to bave been pledged
or mortgaged,—upon an undertaking of the
plaintiff to pay what might “ultimately be
found due.

That order weunt by appeal from Mr.
Munroe, who was the Deputy Collector, to
the Collector, Mr. Thackeray ; and if the
question raised were a question of jurisdie-
tion there could bé no-doubt in their Lord-
ships’ minds that according to the. known
and ordinary course in these non-regulation

provinces, in fact, it may+be said throughout

the territories of the East India Company,
where there is jurisdiction in a Deputy Col-
lector there would be an appeal to the mext
supetior officer in the Revenue Department,—
namely, to the Collector, and so on, as it
uppears in this case there was, from the Col-
lector to the Cémmissioner.

A question is then raised touching the
‘prosceution.of this appeal to Mr. Thackeray
and the regularity of this order. But the
presumption is omnia rite acta fuisse ;. and
the evidence shows that :butir. parties. were
heard, . and that everything was done as re-
gularly as things are deue in a counwy

goverued as that counsry then wus,
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The papers” welit’ pp” to Mr. Thackeray.
It is admitted in ‘;i‘fh;:aé.vdqcu'ments that his
decivion was- passed in“the presence of both
parties, that the respondeut before him had
an opportunity of being heard ; and the re-
sul was the reversal of Mr. Munroe’s order,
and a direction that restication of the village
should be made to the appellant, which was
done.

Whether that vy'as a . conclusive determi-
nation upon the titlg or not, it seems to their
Lovdships hardly necessary to deeide. It
was a clear adjadication of the right of
possession at that time ; and whether title
could have been tried, as in regulation pro-
vinces, afterwards by a regular suit, it is not
neceséary to determine.
clear adjudication that the possession wvpon
the asserted title was in the respondents,
the p ssession taken from them was restored,

But there was a

and there was (which is the esseutial thing
to be considered) a clear reversal of what-
ever was found by the order of Mr. Munroe
in favor of the alleged mortgage which is
the foundation of the appellaut’s title. '

It appears then that since the year 1824
up to the commencement of the suit the
estate had been held by the respondent’s
branch of the family ou' the title on which
they rely. ‘The only way in which their
title thus fortified by long enjoyment can
be disturbed is by clear and unmistakable
proof of the alleged mortgage.

There is really, when Mr. Munroe’s order
is out of the case, uot the slightest evidence
that the village was held upon a mortgage
title.

Under these circumstances, their Lord-
ghips think that the attempt to disturb the
‘cqncurrent judgments of the Courts below
wholly fails, and they must humbly recom-
mend Her Majesty to dismiss the appeal,
with cosde.

The 24th November 1871
Present : '

Sir James W. Colvile, Sir Joseph Napier,
Sir Montague Smith, and Sir Lawrence
Peel.

Mortgage—Proof of Bona fides.
On Appeal from the High Court of  Bengsl,
Woomesh Chunder Roy
versus
Gooroodoss Roy aud others,

Suit by mortgagee (respondent) after foreclosure of
mortgage against mortgagors, incumbrangers, and presept
appellant who was in possessidn of part of t.he.mx'l‘ti-
gaged property as purchaser af an exeoution' galé.
Mortgagors admitced plaintiff’s title. Appellant pleaded
that the mortgage waz a collusive transaction betwaes
nortgagors and mortgageey in fraud of creditors. “The
Principal Sudder Ameen found that the mortgage: #¥4s-
not a bopd flde transaction, but the Higly Court rewerse
his decision ; and the Privy Council, upon a consideya-,
tion of the evidence, came to the conclusion thas e
Principal Sudder” Ameen was right, because it was -
ouly necessary for, but also in the power of, the rps-
pondent to adduce Letter evidenc& than he had gives-y
this case in order to make o the reality and dona}
of the transaction on which he retied.

Tre vespoimtent in this case brouglyt: Ml
suit to recover possession of the ‘g
included in his morigage deed, haviog
fected his title under that deed by the?
proc-edings in foreclosure, ‘
suit against the mortgagors, against some
othier incambrane vs whose case it is untiepds
sury now to consider, and against the présaﬁf:
appellant,  who  was in possession of part
ot the wortgaged property as purchaser at
an execution sule. ‘The mortgagors admigted
the title ot the plaintitf the raspondent. )
appeliant, however, defended  hig p?sseal"wp,
by insisting that the mortgage was from -¢he
first a collusive transaction, an arrangem U
between the morigagors and the mortgags
designed to protect the property of the moft-
gagors {rom the claims of their dreditots,
Oune of the issues framed in the suit is whethér
that proposition is correct or wyhaer ‘the
morfgage transaction was bond fide? The
Principal Sudder Ameen, the Judge f Firse
Tustance, found that issue iu favor of the
appellant, but a division beuel of the High
Court reversed his deeision. It does not
appear to their Lordshps to be necesgary to
consider upou whom the burden of proof in
such a case must fall, because they €k
that in the present case the facts awp adfy

* On appeal from the judgment of Loch and Seta e G
JJ., in Regular Appeal No. Lok 1464, decided bl
December 1864,—1. W. R., O®. Rill., 272.
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