40 Civil

THE WERKLY REPORTKER.

Ralings.  [Vol. XVIIL;

have been bound to produce evidence of the
consideration, and to show that the transac-
tion was one which would be good against
creditors. But that is not the case here;
the Lower Courts have found quite sufficient
to show that it was a real transaction, and
that there was a consideration for it, although
it is not clear what the consideration was,
whether it was so ample as to have been
sufficient against the creditors. We think that
is a question for the Lower Courts to deter-
mine, and they have properly determined it.
And supposing that the Judge of the Appel-
late Court was wrong in giving effect to tne
decree of the Hig Court, it is clear, upon
his judgment, that he thought there was
quite sufficient to justify his decision, if that
had been put aside altogether, and that he
would have come to the same conclusion if
there had been no such decree.

We think there is no ground shown in
special appeal for interfering with the deci-
sion appealed against. In fact, unless the
proposition which we mentioned can be made
out, that the plaintiff was put in the position
of the creditors, and bought the rights of the
creditors, there is no ground whatever for
this appeal. That not being shown, and not
being in our opinion the law, the appeal, so
far as the two Mokurrureedars are concern-
ed, must be dismissed with costs in proportion
to their interest.

But with respect to Gokool, the ticcadar,
there seems to have been a mistake. e not
having appealed, the Judge had no power
to reverse the decree ot the Lower Court as
regards him. The result, therefore, is that
the decree appealed against must be altered
by omitting that part of it which relates
to Gokool, and to the share which belonged
to him, and he must pay the appellant’s costs
to the extent of his share.

The 6th May 1872,
Present :
The Hon'ble Sir Richard Couch, &K%, Chief
Fustice, and the Hon’ble W. Ainslie,
Fudge.

Prohibitory Order—Execution—Payment
money into Court— Jurisdiction.

In the Matter of
Maharaj Coomar Kishen Pertaub Sahee,
Petitioner,

of

versus
Chowtarinee Sree Bhowya Debya and others,
Opposite Party.

Mr. R. T. Allan for Petitioner.

Baboo Rash Beharee Ghose for
Opposite Party.

In execution of a decree against B, the Judge made
| an order requiring petitioner to pay into Court 700
| rupees out of the monthly allowance of 1,000 rupees
! due from the estate of the petitioner to B, in the
, first iastance from August t> November 1871, and
"then month by month; petitioner objected that the
| allowance due from his estate to B had been paid up
in advance from October 1870 to November 1871, "
but the Judge upheld his former order and direct
petitioner to pay into Court the allowance for August
and September, and thereafter monthly. HEeLp
that the Judge was only competent to dismiss the
application or decline to set aside the prohibitory
order ; but that he was not justified by any provision
in the Code of Civil Procedure in making an
order that petitioner should pay the wmoney
| into Court; and his order was accordingly set aside
as illegal.

Earcy in 1871, the Judge of Sarun made
an order upon the petitioner (the Maharajafl
'of Hutwa) which was in the nature of an
order of attachment, in a case of execution
of decree against one Beerpertab Sahee, re-
quiring him to pay into Court the sum of
700 rupees out of the monthly allowance of
1,000 rupees duz from the estate of the Ma-
harajan to Beerpertab Sahee,—in the first
instance for the months of August to Novem-

ber 1871, and then month by month.

The Maharajah objected bya petition thatthe
allowance due from his estate to Beerpertab
Sahee had been paid up in advance from Octo-
ber 1870 to November 1871, both months in-
clusive. The Judge thereupon (on tae z;th
September 187 1) upheld his former order, and
directed the Maharajah to pay into Court, on
the 30th September 1871, the sum of 1,400
rupees, the allowance for August and Septem-
ber, and thereafter 700 rupees month by month.
From this last order e Maharajah filed a
petition of Miscellaneous Regular Appeal.
But inasmuch as the applicant was not a
party to the suit in which the decree was
passed, it was held that he could not come
up to the High Court in appeal from the order
passed by the Lower Court; and his applica-
tion was rejected, on the zad February 1872
by Mr. Justice Loch.

The applicant now came up by way of
petition, alleging that, for as much as previous
| to the issue of any purwannak or prohibitory
order from any Court of Justice, petitioner
| had actually paid and advanced to Beer-
; pertab Sahee, the judgment-debtor, the fall
. amount of allowance to which he was entitled

from October 1870 to 3oth November 1871,
{thev order of the Judge of Sarum directing
i petitioner “io pay into Court, o' 3oth Septem-
I'ber 1871, the montaly allowance for A-=gust
|and September 1871, was opposed to law an
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:;t-i;:e, and ought to be reversed ; that, at the
datg of such purwannak being issued, there
was nothing due or owing to the said Beer-
ertab Sahee, and consequently the decrees
of the several decree-holders could not oper-
ate on the monthly allowance of the judg-
ment-debtor, the same having been already
paid by petitioner; that petitioner presented
a petition of objection to the Judge in re-
spect of execution of the decress of the
decree-holders, but that the Judge, without
having regard to such petition of objection,
in which he stated that he had paid the full
amount of allowance up togothNavember 1871,
nd had filed in the suit of Monessur Doss,
’Ecree-h)lder, in decreejaree case No. 1o of
71, a receipt of the judgment-debtor for
fich payment, passed an order requiring
etitioner to pay over again the allowance for
jugust and September. Petitioner, there-
\re, prayed for a rule to be issued directed
the said decree-holders to show cause
hy the order of the Lower Court, bearing
tte the 25th day of September last, should
it be set aside on the ground of the same
fing illegal and irregular and in excess of
jurisdiction, and that in the meantime all
fther proceedings in respect of the said
Her of the 25th September last be stayed ;
d, further, that precept be issued directed
the Judge requiring him to cause notice
this order to be served on the said several
cree-holders whose names are specified in
8 said order, as entitled to participate in the
t{ney directed to be paid into Court, but
ich petitioner had already paid.
Couch, C.¥—IN this case, a prohibitory
der was issued in April 1871, and served
the 26th of April. It might be that if
2 Rajah had, as he alleged, paid the yeat’s
Yowance, and, consequently, at the time of
F service of the prohibitory order, there
15 N0 debt in existence, he might Have
R no notice of that order ; but, consider-
E Wh%t is the practice of the Courts in the
;::ussu, it would not have been altogether
tto have done that. It might have been
At th A he was admitting by his conduct
Cre was in fact a debt existing at that
O Wwhich the order would apply. He,
Wlicy;: appears, in May, fo have made an
Ohipy O} to the Judge to set aside the

ibitgy
Yy or s
500 depy der on the ground that, there

e
Judge seems to have entered into the

i
1e dons Whether there was a debt og not.
lone, |, SOt appeal to us to find Gat the

lleged, but not been paid as the Rajab:

because there had been a declaration by the
High Court that this allowance was subject
to attachment, the Rajah had no business to
pay it at all, and that it must be considered
as an evasion or a device to defeat the cre-
ditor,

Now, strictly speaking, until the decree-
holder in this case had served tae prohibitory
order, the Rajah was not bound to pay any
attention to his claim. Th= Judge, when he
came to his conclusion, whether on good
grounds or not, i§ immaterial, should have
said, ¢ I dismiss the application; I decline
to set aside the prohibitory order;’ but instead
of doing that, he proceeded to make an arder
that the Rajah should pay the money into
Court. Tnat is an order which was not
justified by any of the provisions in the Civil
Procedure Code—an order which was illegal,
and cannot be allowed to stand.

The rule must, thereiore, be made abso-
lute, and the order of the 25th of September
1871 must be szt aside; and, as there hag
bzen an appearance here by the opposite
party and an attempt to sapport this illegal
order, the petitioner must have his costs of
this applicatioa, which we fix at 32 rupecs.

The 8th May 1872,
Present ;
The Hon'ble F. B. Kemp and F. A. Glover,

Fudges.

Relinquishment—Non cultivation—Ances-
tral Jote—Minority of Holders.

Case No. 1324 of 1871.

Special  Appeal  from a  decision  passed
by the Yudge of Beerbhoom, daled the
26th  Fuly 1871, reversing a  decision
of the Moonsyff of Amdubora, dated
the 18th November 1870.

Radha Madhub Pal and another (Plaintiffs),
Appellants,

Dersus

Kalee Cnurn Pal (one of the Defendants),
Respondent.

Baboo Nil Madhub Sein for Appellants.
Baboo Mohinee Mohun Roy for Respondent.

The non-cultivatéon of a small portion of an ances=
teal jote by the admitted holders for one yehr owing
to their minority, does not amount to relinquish-
ment as laid dowa in 6 W. R., p. 67.

Kemp, ¥ —Tuis was a syit for possession

€ seems to have considered that! of 5 beegahs 6 cottahs of land out of“a jote

Vol, Xvii,

¢





