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(Judg- Plea of Limitation-Defendant's posse;ssi'O!If
(in his own right and as farmer of Phunti ,
-Decree (for lands unascertained),

duly proved, and on the finding of fact as
to the genuineness of the kobalah, we think
we should be wrong in special appeal, simply
because the name of Manick Chunder in a
joint family like this appears instead of that
of his father Nityanund, to set aside the
concurrent finding of the two Courts below
on a question at fact. We, therefore, dis
miss the special appeal of the defendant with
reference to the findings as to the adoption
of Ramessur, and as to the purchase from
Nityanund, and decree his appeal with refer
ence to the share which tile plaintiff takes
as heir of Krishnanund and Asnanuud, and
modify the decision of till: Court below
to this extent by declaring that me plainnff
is only entitled [0 one-seventh of the estate
of Krisnnanuu.l and Ash.muud and not to
one-fourth.

The costs of this appeal will be paid by
the special appellaut as he has fail ed in the
main point in the case.

The r st May 1872.

Present

The Hon'ble F. B. Kemp and F. A. Glover,
7 udges.

Interest-Costs.

Case No. 85 of 1872.

Miscellaneous Appeal from all order
passed by theOjficiatlflf{ Additional
Subordinate 7udge of Dacca, dated
the 2,'Jrd December 187 t ,

Bharut Chunder Sircar and others
ment-debtors), Appellants,

versus

Gouree Pershad Roy (Decree-holder),
Respondent.

Baboo Kashee Kant Sm for Appellants.

Baboo Nuht Chullder Sen for Respondent.

Costs in the suit carry interest unless the contrary
is distinctly stated in the decree.

Kemp, 7.-THE question, raised i~ this
appeal is whether the costs JI1 tne SUIt are
to bear interest or nOI. \Ve may observe
that this point was not rrised below and has
been raised for til": first t: .n e in this Court.
The decree is silent as to awarding interest
on costs, but it has been the practice ot :<hi;;
Court to award interest on cus:;' on the
grounc that costs generally cariy interest

without any distinct order to that effect b~
ing required. There are two decisions to'
that effect to be found in Volume I. W£ekl'j
Reporter, Miscellaneous Rulings, page I,:
and in Volume 11., Miscellaneous Ruling8~

page 21. There is no ruling that we can find,'
nor has any such ruling been brought to Our
notice which rules otherwise, and the ruling
of the Full Bench which has been quoted
by the pleader for the appellant is, we think,
inapplicable to the facts of this case. The
question there <t~c1ded was whether interest
could be awarded on the principal sum de
creed or on the subject-matter of the suit
when the decree is silent on that point, and
the Full Bench decided that it could not, but
there \\",S 110 ruling as to interest on costs.
Moreover, interest on costs is not of the same
character as interest on the subject-matter of
the SUit. Costs, as observed by Mr. Justice
Glover in the course of the argument, are
advanced by parties from time to time dur
ing the progress of the suit; and when
party succeeds in a case, he is, we think, en-.'
titled to interest upon any sums duly anl
fairly spent by him in litigation. We hold
therefore, that, as a general rule, unless it i
distinctly stated in the decree that no interes
is to be given on the costs, we ought to awan
them. The appeal is dismissed with costs.

The and May 1872.

Present :

The Hon'ble Louis S. Jackson and
W. Markby, 7udges.

Cases Nos. 1287 and 1288 of 1871.
" .

Special Appeals from a decision passed .61;
the Subordinate 7 udge of Bhaugulpo,"
daled the s t st August 1871, aflirming ll
decision qf the Sadder Moonsijf qf '1zIf
district, dated the 39tft 7uly 1870.

N uthoo Singh and others (Defendants),
Appellants,

versus

RatTi Buksb Singh (Plaintiff); Respond,,:fJ

BabiJ<) Kalee Klsh.m Sen and Chundtr
iyfadhub Ghose foJ' Appellants.

Mr.' C. Gregory and Baboo Bool:lh Sen
SZ'l1gh for Respondent.
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The plea of limitation was hel~ ~o fail in a case
..lIere it was impossible to distinguish the de
fendant's possession in his own right from his pos
_ssn as farmer of the plaintiff•
.. But the Court refused to allow a decree to stand
which gave to the plaintiff something (i. e., lands
whose boundaries were) unascertained and which
Plight after all not be ascertainable.

7ackson, 7.-THItSE two appeals have been
argued almost simultaneously, and both cases
have been disposed of in a single judgment by
the Moonsiff as well as by the Lower Apel
late Court. The plaintiffs are m iinly, it
seems, the same parties, tho\lgh there are some
one or more concerned in one case who are
not concerned in the other. In suit No. 1238
the defendants are Lalljee Singh and others,
and in suit No. 1287 the defendants are
Nuthoo Singh and others. In both cases the
plafhtiff sued to recover certain specified
parcels of land, being portions at putnees,
described and set out wun particularity in the
khusrah of the Collectorate.

The defendants set up the plea of Iirnita
tion, and they moreover denied the plainrift's
title. It will be more convenient to deal
with the case in which Lalljee and others are
defendants, namely, appeal No. 1283, iirst.
The plaintiffs have had decrees III tueir favor
i~ both suits, As to the defendant Lalljee
SlOgh, the plea of limitation must fail, because
the defelldants who, it appears, uold ouier
lands in the vicinity, also held in fum sorn ,
share. of the plaintiffs, and tuercro re It d.es
not ht: ill their mouths to :;ay t n .t tuey have
b
h
een holding adversely to 1Ile plaiuurfs I;

t e lands now in dispute be found w beLmg
~o the plaintiff they must be given UD. because
~t Would be impossible to dl:;tingUl':;h the de
h~ndant's possession in his own rigu: tromtbs POSsession as farmer of tile plaintiff. Bur
toere i~ aIlother and a very serious objection
be the Judgment ot the first Court which hasTConfirmed by the Subordinate 1udg~.
has h~ decree as we read it, taken by itself,
Pur t e appt:arance of a final decree, tor it
lanaO~t~ to give the plaintiff the parcel of
the d c alme~ according La tile boundaries and
it is eSCnptlon giverr in the khusrah. But
that t~anlfest, on looking to the j udgme.u,
!the d e .~~urt was unable to ascertain before
lIise e~l~l?n of the suit wnat were the pre
I:laill:l.PdSItton and boundaries of the land
IIltnl e t: In fact, by the terms of the j udg
lCibtain lle Coan expressly reserves t~e as
~f a:~nt of these particulars by. directin;
~on to meen shall be. sent after the rainy
Ii~ of u lIleasure ~d ascertain the boanda
IOll(h it l~ land. Therefore the decree, al

appea.rs final, IS' not so, au.I .\ir. C.

G

Gregory, who appears for the respondent, is
unable to Rive any explanation of how the
decree and the judgment do not conform.

There must have been some error on the
part of the officer who drew up the decree,
because it is not in accordance with the
judgment. We cannot allow a decree to
stand which gives to the plaintiff something
unascertained, and which might after all not
be ascertainable. This is not .like a case
where an account is ordered to be taken, or
where wassilat h\\s to be calculated; but
it is a suit for a certain specified parcel of
land, and the decree muse define the boun
daries.

This case (No. 1288) in which LalJjee
Singh is concerned must therefore go back to
the first Court, the decree of the Lower
C HIrtS being set aside, wi.h direction that the
necessary enquiries may be completed and a
final decree drawn up.

In the other case No. 1287, in which Nuthoo
Singh is defendant, the ground on which the
plea of limitation oug.it not to prevail in the
other case does n .t exist. N uthoo Singh
and the others d-riy that [hey ever held a
share in tne plaintiffs land, and therefore
the decision in Lalljee's case cannot apply to
uus case. The case must go back to the
Lower Appellate Court in order that it may.
determine the plea of li mitation on its merits.
If [lie ieterrninauon be in rivir of the de
feniaills. [[WI there is an end of the suit;
but If it be determi ned in t.ivour of the plaint
ill thou tne C,1.'C will KO U rue first Court
with tile like .lirecuo.rs as ill the other cases;

j}farkby, I-I concur in tile order of remand.

Present:

The Hon'ble F. B. Kemp and F. A. Glover,
J~ldges.

Jurisdiction (Plea. of want of)-Conftict~g
Claim, to Land~"Appeal to Judge-SpecIal
Appeal-B"namee and Equitable liability.

Cases Nos. 1310 .uil 13 13 of 1871 under
Act X. of 1859.

Spm<tl Appe!l'l; from a decision passed
by the Judge "0/ Beerbhaom, dJted th~
:J2lld June 1871, retursing a decision
';/ the . Deputy Collector of that district,
dated th; 38th September ~870.




