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Judge may have been influenced in this
opinion by his erroneous finding upon the
question of the fact of the #Auboolens having
been decided to be genuine in the former
suit by the Collector, we are unable to say;
but we do not base our decision upon this
alone. We find that in the suit brought, as
already observed, in the civil Court pre:
vious to the present suit for rent, the ryot
defendant, special appellant, suzd not only to
establish his mokurruree pottah but also to
have it declared that the kuboolens which was
filed by the falookdsr in the distraint pro-
ceedings was a spurious kubsolent. It is
admitted that that casc is still pending on
remand from this Court, and that the questisn
of the genuineness of this Zuboolen! has not
yet been determinzd by a competent Court.
Now it appears to us clear that, if the
defendant succeeds in that case, ali that the
plaintiff will be entitled to will be to retain
the decree which has been passed by the first
Court giving him the rent admitted by the
defendant. If it should so happen that the
ryot's case fails, even then we do not think
that the plaintiffs remedy is i any way
barred, for in the event of the ryot's suit
failing, the position of the ryot defendant as
holding under the Awdoolent will be restored
and the plaintiff will be entitled to claim the
rent under that &nbdoolent, and any plea as to
the suit being barred will be met, and we
think successfully met, by the fact that the
question as to whether the Auboolents was
genuine or not was a' question which was
pending in the Civil Courts.

We, therefore, think that the plaintiff is
not entitled to the decree which he has
obtained from the Judge and that the deci-
sion of the first Court must be restored.
The decision of the Judge is reversed with
costs payable by the special respondent.

The 1st May 1872,
Present :

The Hon’ble F. B. Kemp and F.
Fudges. <

Hindoo Law of Succession—Joint family—
Sons of Surviving brothers—Per Capita—
Presumption—Partition Deed--Bill of Sale.

Case No. 1268 of 1871t.

Spectal  Appeal  from | aecision
by the Subsrdinate  Judze
da/ez{ the 15t Fuly 1871, affirming e
decision of the  MMoonsiff  of | Manwh-
gunge daled the 14/% Fanuary (87,

A. Glover,

passed
of Dacea,

Ruttun Kristo Bosoo (one of the Defend-
ants), dppellant,

versus

Bhugoban Chunder Bso) (Plaintiff),
Respondent.

Baboo Nulit Chunder Sen for Appellant,

Baboos Sreenath Doss and Bhuggobuily
Churn Ghose for Respondent,

By the rules of Hindoo succession, on the deatl
of brothers of a joint family without issue, the sog
of surviving bructhers tike per capita and not pa
stirpes.

Because in a partition d:ed of 1260, in the colum)
showing the shares of the different members of th
family, the name of N's syn is inserted instead ¢
N’s own, it does not follow that N was dead in 126
or that a sale alleged to have takea placein 1262¢n
N must necessarily be false.

Kemp, ¥ —Tdr plaindiff in this case suei
to recover possession of a one-anna shar
in six talooks, claiming that one¢-anna shar
as his ancestral rignt; also of a 10-gundal
share of the same talooks as the heir a
Ashanund and Krishnanund, and of a furthe
share of 6 gundahs 2 cowries 2 krants B
purchase from Nityanund Bose, under a ded]
of sale dated the 20th of Srabun 1264
Total claim, 1-anna 16 gundahs 2z cowri
2 krants. The plaintiff alleges that he applié
to the Collector under the Butwarah Law f
a division of the estate, but that his c¢
sharers objecting, the Collector refused §
make a partition ani referred the plaintd
to a Civil Court to establish his right. Hen@
the present suit.

The defence is that neither the plaintt
nor his father Ramessur had any title
heir-at-law to any portion of the estate
Krishnanund and  Ashanund, inasmu
as Ramessur, the father of the plaintiff, W
not adopied by Surbessur during the lifeti
of Askanund and Krishnanund.

With reference to the purchase frdl
Nityanund, the allegation of the defendat
was that a plsa of purchase was a false p!
and that the defendants were in possess
under a Meeras right. With reference
the 1st share claimed by the plaintiff as
ancestral right, no objection was mide by
defendants.

Botn Courts have given the plaimiﬁ
decree.

Before entering into the questions raise!
special appeal, we tuink it right to met
that from the genealodical tree filed Y
case and which is not disf)utcd, it appt
that Gunga Pershad, the head of the- fa®
had six sons, Kebul Kristo Bosoo, Raj K#
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Bosoo, Ramanund Bosoo, Ashanund Bosoo,
K;ishnanund Bosoo, and Surbessur Bosoo.
Ketul Kristo Bosoo had two soms, Joy
Kristo Bosoo, and Kristo Mungul Bosoo ; and
Kristo Mungul left a son Ruttun Kristo
Bosoo, the defendant, special appellant.

Raj Kristo Bosoo had two sons, and
Ramanund had also two sons, one of whom
was Nityanund Bosoo, the plaintiff’s allegad
vendor of a 6 gundahs 2 cowries 2 krants
ghare. Krishnanund and Ashanund died
without issue. Surhessur, the sixth son, it
is alleged, adopted Ramessur Bosoo, who
again adopted Bhugoban Chunder Bosoo, |
the plainuiff.

The first ground taken in special appeal
is, that the Lower Court was wrong in law in |
not °trying the real question in the case,
namely, whether Krishnanund and Asha-
nund predeceased Surbessur and whether
the adoption of plaintiff's father took place
during their lifetime.

It has been urged for the respondent
that this is a new point not raised in the
Court of first instance or in the Appellate
Court. I appears that it was raised n the
written statement of the defendant, and there
18 3 clear finding by the first Court, that the
adoption of Ramessur, the father of the
Plaintiff, took place in the lifetime of Krish-
Manund and Ashanund. That this point was
70t seriously contended before the Judge
appears very clear from the second ground
o appeal to him by the defendant, for in

death without issue, the sons of the surviving
brothers would take per capita and not per
slirpes, and the two annas which belonged
to them would be divided amongst the seven
sons of the surviving four brothers who left
issue. In that case, the plaintiff would not
be entitled to 10 gundahs of the property
or one-fourth of the estate left by Krishna-
nund and Ashanund, but that estate would be
divided into seven shares of whioh the plaint-
ift would be entitled to one share, that is
to say, to one-seventh, and not to one-fourth
of the two annas as found by the Court
below. But it is contended that in 1863,
in a suit between Ramessur, the father of
the plaintiff, and the present defendant,
special appellant, it was decided that Rames-
sur had been in possession of this share for
more than twelve years in 1863, In special
appeal it is contended that the Lower Court
was wrong in treating that decrec as evi-
dence against the defendant in the present
case, and we think that that contention is
correct. That decree does nov reier 10 the
six talooks now in dispute. At the most
it only refers to a very small quantity of
land in some mouzahs in these six talooks.
There was no dispute as to the share of
Ramessur, and no decision upon that point.
Therefore, by the rules of Hindoo succession,
the plaimtiff is clearly entitled to a share
of ons-seventh only in the estate of Asha-
nund and Krishnanund, and so much of the
decision of the Lower (;ourt, tuerewore, must

brotthground it is admitted that the four
Ners, that is to say, Kebul Kristo, Raj
]eTtlSto, Ramanund and Surbessur  Bos
Ounzeveu sons.  The first Court l"xavmg
ame, On the evidence that the adoption of
efor:SUT, the plaintiff's fatuer, took place
Nung e death of .Krishnauund and Asha-
haviy, al}ljd the decision of the first C‘ourt
Ourtga een  confirmed by the Appeilate
efore tk?d the matter not having been pressed
Speci.; Judge, we overrule the first ground
Cla] appea]. .
Krishn next ground _is, that the shares of
divide Mund “and  Ashanund having been
dMong his brother’s sons into six
Per g4, 3G Succeeding per capita and not |
Rong ¢, a?’ the plaintiff's ¢laim to the half-;
¢ from Ashanund and Krishnanund

- . -5 .
! is some weight in this
18 very clear that. Krishna-

fthe o H
2 p ® stk annas of their
#ag of ?rshad, or in the aggi’f:g:te two
ve Property, “Therefore, on their
ol, xvlll.

Bosoo |

a shanung wolild inherit each one- .
Gy, %W o ¢ would inberit each on
father !

be reversed.

We now come to the last porint taken in
special appeal, namely, the grouad which
j opens out the question of the purchase rom
Nityanund Bosoo of a 6 gundabs 2z cowries
z kranis share.  Nityanund, as already
observed, was the son of Ramanund. The
plaintiff has put in the #kebalak, dated the
zoth Srabun 1262, which has been found by
both Courts to be proved on the evidence.
In special appeal it is contended that because
in the partition deed, dated the 12th Kur-
tick 1260, filed by e plaintiff in this case,
in the column showing the shares of the
different members” of the family, the name
of Manick Chunder Bosoo, the son of Nitya-
nund, is inserted in licu of that of his father,
it is therefore clear that Nityanund was
- dead in 1260, and the sale which is alleged
to have taken place in 1262 must necessarily
be false. We do wot think that thisefollows
as a natural consequence of the name of
Maaick Ciunler being inserted in that deed
instzad of e nume ot his 1uoer Nityanun

Bosoo. The kobalak has blen put m and |

&

N
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duly proved, and on the finding of fact as
to the genuineness of the kobalak, we think
we should be wrong in special appeal, simply
because the name of Manick Chunder ina
joint family like this appears instead of that
of his father Nityanund, to set aside the
‘concurrent finding of the two Courts below
on a question ot fact, We, therefore, dis-
miss the special appeal of the defendant with
reference to the findings as to tihe adoption
of Ramessur, and as to the purchase from
Nityanund, and decrec his appeal with refer-
ence to the sharc which tne plainnff rakes
as heir of Krishnanund and Ashanund, and
modify the decision of the Court below
to this extent by declaring that the plamtiff
is only entitled to vne-seventh of the esiate
of Krishnanuud and Ashanund and not to
one-fourth.

The costs of this appeal will be paid by
the special appellant as he has failed in the
main point in the case.

The 1st May 1872,

Present
The Hon’ble F. B. Kemp and F. A, Glover,
Judges.
Interest—Costs,
Case No. 85 of 1872.
Miscellaneous  Appeal  from  an  order
passed by the  Officialing Additional
Subordinate  Fudge of Dacca, daied

the 23rd December 1871.

Bharat Chunder Sircar and others (Judg-
: ment-debtors), dppellants,

Versus

Gouree Pershad Roy (Decree-holder),
Respondent.

Baboo Kashee Kant Sen for Appellants.
Baboo Nulit Chunder Sen for Respondent.

Costs in the suit carry interest unless the coatrary
is distinctly stated in the decree.

Kemp, ¥ —Tue question raised in this
appeal is whether the costs in the suit are
to bear interest or nor. We may observe
that this point was not raised below and has
been raised for th= first time in this Court.
The decree is silent as to awarding interest
on costs, but it has been the practice of s
Court to award interest on cosis on the
ground that costs generally carfy interest

p—
without any distinct order to that effect be.
ing required. There are two decisions to:
that effect to be found in Volume I. Wéekly:
Reporter, Miscellaneous Rulings, page 1,
and in Volume II., Miscellaneous Rulings
page 21. There is no ruling that we can find,
nor has any such ruling been brought to our
notice which rules otherwise, and the ruling
of the Full Bench which has been quoted
by the pleader for the appellant is, we think,
inapplicable to the facts of this case. The
question there dgcided was whether interest
could be awarded on the principal sum de-
creed or on the subject-matter of the suit
when the decree is silent on that point, and
the Full Bench decided that it could not, but
there wes no ruling as to interest on costs,
Moreover, interest on costs is not of tie same
characier as interest on the subject-matter of
the suit.  Costs, as observed by Mr. Justice’
Giover in the course of the argument, am
advanced by parties from time to time dur
ing the progress of the suit; and when
party succeeds in a case, he is, we think, e’
titled to interest upon any sums duly ani
fairly spent by him in liigation. We hold
therefore, that, as a general rule, unless it i
distinctly stated in the decree that no interes
is to be given on the costs, we ought to awar¢
them. The appeal is dismissed with costs.

The 2nd May 1872,
Present

The Hon’ble Louis S. Jackson and
W. Markby, Fudges.
Plea of Limitation—Defendant’s Possessiof

(in his own right and as farmer of Plaigtiff
—Decree {for lands unascertained).

,Cases Nos. 1287 and 1288 of 1871,

Special Appeals from a decision passed 8
the Subordinate Fudge of Bhaugulporé
dated the 215t August 1871, afirming 8
decision  of the Sudder Moonsiff of ihlk
district, daled the agth Fuly 1870.

Nuthoo Singh and others (Defenddnts),
Appellants,

versus
Ram Buksh Singh (Plaintiff); Respondent

Baboo Kalee Kishen Sen and C/mna’l'f
Madhub Ghose fop Appellants,

Mr. C. Gregory and Baboo Bootlh Sen
Singh for Respondent,





