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The 27th April 1872.
Present

The Hon’ble Louis S. Jackson tand W,
Markby, Fudges.
Land (Described in plaint by Quantity and
Boundaries) — Decree—Excess — Possession
according to boundaries).

Case No. 49 of 1872,

Miscellaneous  Appeal  from an  order
passed by the Oficiating  Fudge of
Chitiagong, dated the zand Fune 1871,
afirming an order of the Moonsiff of

Fullickchery, dated the 20th May 1871,

Zeenut Ali and others (Judgment-debtors),
Appellants,

versus

Poddar (Decree-nolder),
Respondent.

Baboo Bhowanee Churn Dult for
Appellants.

Mr. R. E. Twidale and Baboo Aukhil
Chunder Sein for Respondents,

Ram Doyal

Whete a plaintiff describes land which he claims
as amounting to a certain quantity and as lying with-
In certain boundaries, if he is found entitled to the
laad, and the decree which he has obtained gives
those boundaries, the boundaries must prevail even
it the Jand exceeds the quantity stated in the plaint,

Jackson, ¥.—Twms Court is always ex-
tremely reluctant to disturb an order made
by the Judge below after a patient hearing
of the parties, and after pains have been
:iaken 0 come to a right decision. Bat it
aroees happen that in this appeal both parties
giVenagreed _that possession has not been
 the a(cicordmg'to'lhe boundaries specitied

e pupcree.  This complaint is made in
jectpoefn’uon of appeal, and it is also tife sub-

o o an (.)b]ec‘non by the respondent ; and

e ﬂtgntlon is further borne out by the
Says;«& the Judge in his judgment.  He
“ exoess € decree-hiolder asks certain land in
“the eof the total quantity given him by
"anaz‘;zree’. as there is no mention 'ot
& are Or excess, he can have, but the

duantity given hirm by the decree.”

viewhivﬁ[i“g’ge appears to have acted on ths
ew, Wecu- he took of the matter, sand that
Whict, th ink, was erroneous.  1f the land
%Ountine Plaintiff ctaimed is described  as
8 eSGtibg 0 a%certain quantity, ahd aiso
daries’ ed as lying within certain boun-
I the plaintiff is entitled to the

Vol, X1,

land, and khe decree which he has obtflned
gives those boundaries, the boundaries must
prevail even if the land exceeds the quantity
stated in the plaint.

The case must go back to the Judge in
order that possession may be given according
to the boundaries specified in the decree.

The 27th April 1872.
Present: -
The Hon’ble F. B. Kemp and F. A. Glover,
* Judges.

Jurisdiction (of Small Cause Court)—Suit for-
recovery of rent (paid to but misapplied by
ljaradar)—Act VIII. of 186, B. C, s. 11.

Reference to the High Court by the Fudge
of the Small Cause Courls at Hooghly
and Serampore, dated the 19th Febru-

ary 1872.

Brojonath Dey, Plaintif,
versus

Shumboo Chunder Chatterjee and another,
Defendants.

A suit for the recovery of money alleged to have
been paid by the plaintiff to an i{/aradar on account
of arrears to rent, when the same has not been ap-
plied to the purpose for which it was given or when
a receipt for itis withheld from the plaintiff, is not
cognizable by a Small Gause Court, but by a Moonsiff
under section 11, Act VIII. of 1869, B C.

Case.—~Ox the application of the plaintiff
in suit No. 977 of 1871, in which a question
of law has arisen, I have the honor to draw
up a statement of the case and to refer it
under secton 2z of Act XI., 1865, with
my own opinion, for the decision of the High
Court.

The plaintiff sued the defendant for the
recovery of Rs. 331 as principal and Rs. #8-10
interest thereon, in all Rs. 409-10, on the
allegation that, notwithstanding the plaintiff
has paid the following amounts to the defend-
aat No. 1, who is an fjaradar of the ten
annas share zem;mdars of the village of
Mohesh, in pari-payment of rent due by
him for 1275, B. S., vig:—

On 25th Assat 1276, B.S.

“gqoth ,, 1

A Burrant onGopalChun- ey, 300 O O
der Mookerjeeof Ackra,

On Ist Bhadro 1277, B. S.

..Rs 26 o o

5 0 0
—_—

Total Rs. 331 o o

e gy

the sum so paid’by him has not bekn carried
o his creditin account, and the rent has
bDeen exacled from him in excess of the afgre-
said amount.
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The defendant No. 1 appeared by his
pleader, denied the demand, and pleaded (1)
that under the provisions of section 11,
Act VIII. of 186y (an Act to amend the
procedure in suits between landlords and
tenants) if the sum which is alleged by
the plaintiff to have been paid by him on
account of rent has not been credited to
him as rent or a receipt for the same
withheld from him, he could bring an action
for its recovery in the Moonsiff's Court;
(2) that the suit cannot be entertained in
the Small Cause Court; (3) that the defend-
ant has never received the sum in ques-
tion from the plaintiff; (4) that the rent has
in no case been paid by the plaintiff without
issuing out execution of decree against him
(5) and that the money which is alleged t0
have been given as durras on the deceased
Gopal Cnunder Mookerjee had been duly car-
ried to the plaintiff's credit on a previous
occasion for arrears of rent.

The points for determination which arise
in this case therefore are—

1st.—Whether a suit of this nature is cog-
nizable by the Small Cause Court?

andly.—If the case is maintained in this
Court, whether the plaintifi's claim for money
said to have been paid to the defendant as
rent is just or not ?

grdly—Whether the money said to have
been given as Jurraf on Gopal Chunder
Mookerjee has been duly credited on a
former occasion to the plaintff in account as
arrears of rent or not?

In this case the claim is for the recovery
of money alleged to have been paid by the
plaintiff to the zurader defeudant on account
of arrears of rent; if the same has not been
applied to th: purpose for which it was
given or areceipt withheld from the plaintiff,
the only course left to ths plaintiff is to seck
redress in the Court of a Moonsiff under
‘the provisions of the aforesaid section 11 of
Act VIIL. of 1869 [ think a claim of this
nature cannot be entertained by a Court
of Small Causes as it does not appear to fall
under any description cf cases cognizable by
the Small Cause Court as laid down under
section 6, Act XI. of 1865.

I am, therefore, of opinion that the preseat
suit is one over which 1 have no jurisdicton
and would accordingiy dismiss the plaint with

half costs subject to the decision of the
High Court. 4
The judgment of the High Court was Jdeli-

vered as follozys Hy —
Kemp, ¥ —We think that the view- taken
by thic Sl Cause Court Judge is correct.

‘The 27th April 1872,

Present :

The Hon’ble F. B. Kemp and F. A. Glover,
Fudges.

Appeal (by one Defendant)—Reversal of

Decree (as to other Defendauts)—Act VIII.
of 1859, s. 337

Application  for  review of  judgment
passed by the Hon'ble Fustices K. Fack-
son and  Onoocool  Chunder Mookerjee
on the 15th Fuly 1871, m Special Ap-
peal No, 294 of 187:1.%

Ram Chunder Paul and another (Plaintiffs)
Petiitoners,

Versus

Omora Churn Deb and others (Defendants),
Oppostte Party.

Messrs. F. T. Woodroffe and M. M. Ghose
and  Baboos Doorga Mohun Doss and
Rajendronath Bose for Petitioners.

Buboos Komesh Chunder Mitler, Romanath
Bose and Grish Chunder Ghose for Oppo-
site Party,

Where one of several defendants appeal not against
the whole decree but only against that portion of it
which affects him, and his defence in the Lower
Court is not a defence common to the other defend-
ants, the decree of the Lower Court cannot be
reversed in favor of those defendants who have not
appealed.

Kemp, F.—THnis is an application to review
the decision of this Court, dated the 15th of
July last. Ot the learned Judges who pass-
ed tnat decision one is dead and the other is
absent, and is likely to be absent for a period
of more than six months. We may, however,
remark that the learned Judge who wrote
the deaision, Mr. Justice Elphinstone jJack-
son sitting with Mr. Justice Kemp, was of
opinion that the learned Counsel for the
petitioners has made out a sufficient case to
admit this review. The review was therefore
admitted, and the case has now been thorough-
ly argued,

1t appears that the plaintiffs, who are re-
presented by Mr. Woodroffe, are the pur-
chasers of a talook at an auction for arrears
of Govermment revenuz, the two plaintiffs
having puarchased a 7-anna share of which
Ram Chunder Paul took 6 aunas and Nubo
Kishors Sein the remaitfiing cne-anna share
On prdceeding to take pissession of this

¥ 16 W. R, page 1355.





