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expenses were furnished to him. . The bgi-
liff witness, who deposes to the service, admits
thas Khogendro expressed his willingness to
attend if his expenses were tendered, but he
knows nothing further, and there is nothing
on the record to show that they were ten-
dered ; whilst, on the other hand, there is
proof that Mr..Cowell’s eXpenses were ten-
dered and received. Now, if the defendant’s
plea of payment to tne zemindars, and his
subsequent handing over of the receipts to
Khogendro, were true, we should have ex-
pected that he would have spared no pains
to secure such a very imporiant witness as
Khogendro himself. Mr. Cowell could have
had no special knowledge of anything con-
nected with the suit, and his evidence could
have proved little or nothing; bat Khogen-
dro’s was the backbone of the defendant’s
case, and yet we find him altogether neglect-
ing his interests and omitting to deposit the
money which would have secured the pre-
sence of his principal witness. We do not
therefore, at this late stage of the case, con-
sider ourselves justified either in ordering
Khogendro’s evidence 1o be taken, or in tak-
Ing it ourselves. Tne less so as there were
other ways of proving the payments by the
evidence of the parties 1o whom and in
Whose presence tney were made. We nay
Temark in this place that Ishen Chunder’s
own deposition as to the time and manner of
his alleged making over of the receipls o
hogendro is extremely vague and unsatis-
faclgory, He makes three distinct and op-
Posite statements as to the year, and two as
;Oevg:_e month.  He admits, moreover, that he
M XIé‘-‘-ntloned tne fact to the Receiver,
of the tOWell, _nor entered any memo.
pucca fansaction in winat he calls his
before z:.COunt-onks;‘ and, as we have
Names f&ted, although he meations  the
O at least four persons whos were

2;;52‘;" he has pot thought proper to call

¢ of them as a witness.
wh{.tmre\;::“:f] then_that the defendant, on
What vy ad € onus of proving payment of
Tent dye On“[‘;:ted to be the correct rate of
0 prove 8 € estate, bas altogether failed
alances of tﬁ? pPart of # as _rcla.ces to tue
We Sce g fore Yeus 1275 and 1276, And
A8 10 {he yea'rc? N the defendant’s objection
Was paig. h"‘ whici some of (h¢ mouey
276, Whilgt t;:t Money was paid as rent in
unpiig 5 like} ere wad still a batance of 1275
on e Wcordy envugh, but were is Notuing
Paid 34 reng 0 show that .nat mbney was
or 1276, or that rent for that

year was paid whilst there was still a balance
due for 12735,

As the onus of proving payment in full
was on the defendant, and as he failed to
support that ozus, both the plaintiff and the
co-plaintiff Onath Nath Ds:b are entitled to
their full shares of the balance of the admit-
ted rent. ‘T'ne decree of the Court below is
modified accordingly, and Mr. Cowell, the
Receiver, and Onath Nath Deb will each re-
cover Rs. 1,724-11-4 with interest. The
appeal of Ishen ,Counder (No. 274 of 1871)
is dismissed, and Ishen Cuunder will pay the
whole costs of this litigation.

The 26th April 1372.

Present ;
The Hon'ble F. B. Kemp and F. A. Glover,
Fudges.

Act VI1i of 185) s. 2—Res adjudicata—Right
of Occupaacy (under Act X of 1859. 5.-6)—
Holding as Koorfadar or Trespasser—
Erection of Building—Acquiescence.

Case No. 859 of 1871.
Special Appeal from a deciston  passed by

the  Subordinate  Fudge of  Hooghly,
dated the z2qth Apric 1871, affirming a
dectyion  of  the  Moonsiff of Ghattal,

dated tae 23rd Fanuary 18771,
Ishzu Caander Gaos: ani others (Plaintiffs),
Appellants,
versus

Cuaander  Baazrjee (Defendant),
Kespondend.

Hurisn

Baboo Laruck Nath Dui? for Appellants.
Baboo Bama Churn fduif for Respondent.

Plaintiff having in a fprmer suit obtained a declara~
tion that certaia lands was his mal land, and not
defendant’s lakheraj, secved defendaant with a notice
to quit, and on%his null'C»lﬂle.’J.ﬂC(? with that
demand, brought the present swt for ejectment and
khas possession. HELD that szction 2, Act VIIL. of
185y id not apoly to sucn a case, the causes of action
in the two suits not being the same.

HisLp, also, that defendant’s holding either as a
koorfadar (sun-lessee) vt as a trespasser gave him no
right of occupangy under section ©, Act X. of 18593
and that his erec®on of a mud house on the land and
dwelling there tor mure than 12z years afforded no
presumption of acquiescence on the pact of plaintiff.

L)

Kemp, F—1dg plaindtf is the speaial
appellatt in this case. ke sued tp recove
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khas possession of two cottahs of land by re-
moval of a mud house erected by the defend-
ant on that land. The plaintff is admice.ily
the talookdar of the mouzah on which the
land is situated. Previously, the plainuff
sued the ryot Muddun Ghose to enhance the
reat of his tenure, and in that suit included
these two cottahs, Muddun Ghose pleaded
that these two couahs did not form part of
his holding, but that they belonged to the
lakheraj holdmo of the present defendant.

Tne present defendant also interveaed in
that rent-suit and claimed: these two cot-
tahs as lakheraj, and the result of that

was that the remt was assessucd on the hold-
ing of Muddun Ghose, excluiing the two
cottahs which were claimed in that suit as
lakheraj by the present d.iendant, and which
claim was supported by the tensnt Muddun
Ghose. The 1alookd.r, therefore, being foil-
ed with reference to these two cCotlans,
brought a suit for a d:claration that toese
two cottahs were mal lands and for psses-
sion. It was found in that suit thst the fands
were, not lakheraj, but that they were mil
lands, and a plaiatif's title to them as mal
land was declared. The plainiiff then served
a notice on the defendant to quit the land;
and the defendant not huving complied witi
that demand, the present suit is brought.

Both Courts have dismissed the plamtiff's
claim, mainly on the sroand of equity—that,
as the defendant had buik a mud house on
the land at some expense, and dwelt there
for a long time, more than iz years, it would
not be equitable to eject him. IThe first
point is ‘whether soction 2 of Act VIIIL
applies to this case or not. We are cluarly
of opinion that section 2z dozs not app )y
That section refers to causes of action which
have been heard and determined by a Court
of competent jurisdiction in a former suit
between the same paries. Now, it is very
clear that the present cause of action which
is for ejectment of the defendant and Ahas
possession is not the same cause of action
tried in the former sut. Therefore sec-
tion 2 does not apply.

We then come to the questlon whether
the defendant has acquired a rigint of occu-
pancy in this land. We think tnar he has
not. It is very clear that, it the defendant
claims to have held this land as a /4oor/a
tenant or sub-lessee of Muddun Guose, such
holding would not give him a 1.ght of occu-
pancy. Toen it may be sud that he his
hcld the land as lakierajdar; but it has been
foyrd in a suit beiwesn tue parties, namely,
the present plaintiff and the defendizut, that

the land was not lakheraj, but that it was
Yie mal land of the plaintiff. Therefore, if
tne defendant held as koorfadar, he acquired
no right of occupancy ; and if he held other-
wise, hie held as a trespasser, and his holding
as a respasser would not under section 6
give him any right of occupancy. This
has been ruled in the case of Shaikh Peer
Buksh, reported in the Special Number of
the Weekly Reporter, Full Bench Rulings!
page 146, by the late Chief Justice Sir
Barnes Peacock and Justices Bayley and
Kemp.

Then we come to the question of Equity,
We do not think that this is a case which
is at all on all fours with the case re-
ported in Volume XII. of the Weekly Re.

porter, page 495. In this case, we Ag
aot  think that the defendant is entitled
to any sympathy from the Court. It ap-

pears that he fraudulently set up this lak
heraj holding in coliusion with the tenani
of the plaintiff, Muddun Ghose. A greal
deal has been said about the fact of the plaint.
iff standing by and allowing the defendant
to erect this mud house at considerable ex-
pense. Now, uatil the point was settled in
the suit brought by the plaintiff to have his
mal right declared, and which suit was
brought after the plaintif had been unsuc-
cessful in the suit against the ryot Muddun
Ghose for the rent of these two cottahs, we
think it cannot be said that the plaintiff was
under any other impression than that these
lauds were part and parcel of the holding of
h's tenant Muddun Ghose.  That tenant hav-
ing a right of occupancy, and the land being
bastoo land, any erection by any third party
helding from Muddun Ghose would not be 4
matter with which the z-mindar could inter-
fere ; but the matter assumed a very different
aspect when th: zemindar, on bringing his
suit fqr rent against Muddun Ghose, was met
by the plea that a portion of the land was
not in the tenancy of Muddun Ghose, but
was the lakheraj of the defendant, a plea
which eventually wholly failed in the subse-
quent suit. We therefore think that the
ruling in Volume XII. does not apply to this
case. That was a case in which a party took
lands from the_zemindar, and transferred
them to other parties who erected pucca
buildings thereon, The z:mindar wanted
to demulish these pucca buildings, on the
ground tnat the original tenant had no trans-
ferable rights. It was held in that case
that thue was evidence, ~ithough that evi-
dence was meagre, of a castom to ‘raasfer,
and it was counsidered that the conduct of the
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zemindar in allowing his ryot to transfer
the lands, and the transferree to erect pucca
bygildings, without immediately attempting to
stop him in so doing, amounted to an acquies-
cence in the transfer and to standing by
while the tenant spent a considerable amount
of money on the buildings.

We, therefore, think that the plaintiff is
entitled to the relief he asked for, namely,
to khas possession. We, therefore, decree
his suit on the terms of the plaint, reversing
the decisions of the Courts below, with costs
to be paid by the defendant, respondent.

The 26th April 1872,
Present :
The Hon’ble F. B. Kemp and F. A. Glover,

Fudges.

Limitation — Lakheraj Title — Dispossession
(under color of Sale in Execution).

Case No. 861 of 1871.

Special  Appeal from a decision  passed
by the Additonal Fudge of Hooghly,
dated the 26th April 1871, reversing a
decision of the Moonsiyff of Fehanabad,
daled the g0th December 1870.

Dedar Buksh (Plaintiff), Appellans,
versus

Ake Cowree Singh and others (Defendants),

Respondents,

Babos Woopendro Chunder Bose for
Appellant.

Mr. F. S. Rochfort and Baboo Gopeenaih
Mookerfee for Respondents.
. The twelve years’ and not the one year’s limita-
tion applies toa suit to establish plaintiff’s title as
~akherajdar and to establish that the lands in ques-
tion are not the lands of the judgment-debtor in
e}’:eCUtIOn of a decree against whom defendants pur-
c asedﬁthe land and under color of that sale ousted

blaintiff,
. Kemp, ¥ —Wg think that the decision of
ttk?g allld.g.e is wrong in this case, and that
ccision of the first Court is perfectly
g‘:érem This is not a suit to set aside an
; eer {mgier section 246, but it is a suit by
. Plaintiff to establish his title as lakkeras-
the la“d to establish that the lands are not
i 20ds of the judgment-debtor Imdad Alj
‘Xecution of a decree against whom the
]ﬁe“da_nt Dburchased the. land. Moreover,
tio}z 2 lﬁecno_n of the plaintifft  under sec-
‘eptengb Which was rejected on the 8ih of
Proces, et 1868, was not followed by any
the d;f on the part of the , decree-holder,
Mmen, wendants in this case. The attach-
case 'wasas allowed to tall through and the
of ano: Struck off, and it was in execution
®r decree that the attachment and

ef

sale took place, and it was under colour of
that that the plaintiff was ousted. It appears
to us that the one year’s limitation does not
apply to this case but that the twelve years’
limitation applies. The case must, therefore,
go back with reference to plots Nos. 1, 2 and
3 for the Judge to find on the twelve years’
plea and on the merits if necessary.

With reference to lot No. 4, it is clear
that the plaintiff’s suit was dismissed in the
first Court, and no appeal was preferred by
the plaintiff. That decision is, therefore, final
and must stand. Wuth this modification the
appeal is decreed with costs in proportion.

The 26th April 1872,

Present :
The Hon'ble W. Markby, Fudge.
Appeal to Privy Council — Valuation — Act
VII, of 1870, 5. 7 — Declaratory Decree—
Consequential Relief — Irrigation ~—— Power
of High Court—Consolidation.

In the Matter of

Ajuas Kooer, Petitioner,
Versus
Mussamut Luteefa, Opposite Party.

Mr. R. T. Allan for Petitioner.
Mr. C. Gregory for Opposite Party,

In ascertaining whether or not there ought to be an
appeal to the Privy Council, the High Court hag only
to look at the value of-the question at issue in the
litigation.

In a case of conflicting claims with regard to the
waters of a flowing stream, the matter at issue so far
as regarded the applicant, having been to have her
lands irrigated in the way she claimed, the value of
that matter, according to section 7 of the Court
Fees’ Act Vil. of 1370, was held to be the extent to
which her interests would be deteriorated if that
right could not be established.

Quere.—~Whether the Court had power to consoli-
date the two suits at this stage.

Markéy, ¥ —Tuis application is made with
reference to two cases, one, in which Mussa-
mut Luteefa sued Mussamut Ajuas Kooer
and other persons to establish certain rights
which she claimed in a sircam flowing from
the Mohabeer Hill, and the other a suit in
which the defendants in the former suit
were plaintiffs, and the plaintiff in the former
suit was defendant, relating to rights which
were also claimed in the same stream. The
two suits were dealt with in the Mofussil
Court together and one judgment was deli-
vered. ln this Court the appeals are said to
have been heard separately; but here also
only one jujgment was delivered. The
application now s to be at liberty to prefer
one appeal to Her Majesty’s Privy Council
againg! the decision of wis Court of the-21st
Decewaber 1871, and that the twc suits and





