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Baboo Hama (,'hurIt /)ult ior Respondent.

Baboo Taruce Nlth l.Jutt for Appellants.

Special Appeal jro/ll a decision passed 1ljI
the Suborduuu» 7udge oj Hooghly,
dated tlu 24t/1 Apn' 1871. aljirmzng a
decision of the JlooltSilJ oj Ghattal,
dated /lie 2Jrd 7{ltluary 1871.

(Defendant ),

versus

Present ,

The 26th April 1872.

Cuu.utcr ihll~rjee

/cespoudent,
Hurish

Plaintiff having in a f.o>rmer suit obtained a declara­
tion that certai: lands was his mal land, and not
defendant's lakheraj, served defendant with a notice
to quit, and on~ his lliJll~c')Il1~)llance with that
demand, brought the p-eseut SUIt. for ejectment and
k!,as possessLOn. HELD that seen-in 2, Act VIII.. of
185') ,IIJ 1I0t apuiy to S.L1cn a CC:l.~,,:,:, th,~ causes of action
in the two suits not oein.; the same.

HriLI), als», tnat defendant's holding either as a
k~orfada1' (sun-lessee) or as a ~resp,.as~er gave him no
n~:fht of occupaocy under section U J Act X. of 1859;
a~d that h.s erectlo~ 'It it mud house on t~e land and
dwelling there WI' m.ir e than 12 years afford~d no
presumptioJn ot acquiescence on the part of plaintiff,
•

Kemp. T-l'HK plaintiff is the speoia!
appdlJ.ltl. III this case. He sued t~ recove

xpenses were furnished to him. The bai- year was paid whilst there was still a balancefff witness, who deposes to the service, admits due for 1275.
t~at KhOgendr~ expressed his willingness to As the onus of proving payment in full
attend if his expenses were tender~d, but. he was on the defendant, and as he failed to
knows nothing further, and there IS nothing support that onus, both the plaintiff and the
on the record to snow [hat they were ten- co-plaintiff Onath Narh Deb are entitled to
dered ; Whilst, on the other hand, there is their full shares of the balance of the admit­
proof that Mr. Cowell's expenses were ten- ted rent. Tne decree of the Court below is
dered and received. Now, if the defendant's modified ace irdingly, and Mr. Cowell. the
plea of payment. to tne zemludars, and JIIS Receiver. and Onam Nath Deb will each re­
subsequent handing over of the receipts ttl I cover Rs. 1,724-11-4 with interest. The
Khogendro, were true, we should have ex- appeal of Ishen .Cuunder (No. 274 of 18 7 1)
peeted that he would have spared no pains is dismissed, and Isnen Cuunder will pay the
to secure such a very important witness as whole costs of this littzation.
Khogendro himself. Mr. Cowell could have 0

had no special knowledge of anything can- ----
nected with the suit, and his evidence could
h(We proved little or nothing; but Knogen­
dro's was the backbone of the defendant's
case, and yet we find him altogether neglect­
ing his interests and omitting to deposit the I The Hou'ble F. B. Kemp and F. A. Glover,
money which would have secured the pre- 7udges.
sence of his principal witness. We do not
therefore, at this late stage of the case, C In. I Act Vlll. of ISS} s, 2-Resadjudicata-Right
sider ourselves justified either in orderinz of Occupancy (under Act X. of 1859. 5.-6)-
Kh 0" d"ct b· k .. lO Holding as Koorfadar or Trespaaser-«
. og eu ro s eVI ~nce to e tel en,.or III ta {- Erection of Building-e-Acquies cence.
mg It ourselves. I'ne less so as there were
other ways of proving the payments by the
evidence of the parties to whom and in
whose presence they were made. We may I
remark in this place that Ishen Cnunder's
own deposition as to the time and manner of
his alleged making over of the recei pIS to
Khogendro is extremely vague and unsatis­
factory. He makes three distinct and op­
posue statements as to tile yeM, and two as lsheu Ciiuuder C:.il1()i~ J.1l I otuers (Plaintiffs),
to the month. He admits, moreover, that he Appellants;Mver mentioned tne fact to the Receiver,
If r. Cowell, nor entered any memo.
a the transactioll in wnat he calls his
Pucca bb accOunt- oaks; and, as we have
nefore sta.ted, although he mentions the

ames of at least four persons who- were
preselll he h ·1an ' as not thought proper to cal

Y One of them as a witness,

It rernai t, .
whOtn ns tuen that the derellLlant, on
what was the onus of proving payment 01.

was ad .
rent d mltted to be the correct rate of
to Ue On the estate has airozether failedprove ' 0
bal anc" ~uca part of tt as relates to tue
weseee'Ofth~ yeusl275 and 1276. And
as to u no o~ce In tue defendant's oojection
was p I~ year In whica some of tilt! money
Il76u.. That money was paid, as rem ill

, wtlilst th ....
Unp.l,id is like er; was still a barance at 1275
on tlle r8\: d1y en"ugh, but tuere is ~ottling
Pilid as reO~ to SIIOW tnat .uat m~ney was

11 lor U76; or that rent for tilat
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khas possession of two cottahs of land by re
moval of a mud house erected by the defend­
ant on that land. Tile plaintiff is admute.ily
the talookdar of tile mouzah on which the
land is situated. Previously, the plaintiff
sued the ryot Muddun Ghose to enhance the
rent of his tenure, and in that suit included
these two cotiahs. Muddun Ghose pleaded
that these two cottahs did not form part of
his holding, but that they belonged to the
lakheraj holding of the present defendant.
Tne present defendant abo interve.icd in
that rent-suit and claimed these two cot­
tahs as lakheraj, and the result of that
was that the rent was assessed on the hold­
ing of Muddun Ghosc, excluiinz the two
cottahs which were cl u 'uerl h that suit as
lakheraj by the prese.u cLiendaill, and which
claim was suup.irred by the tenant Mudd uu
Ghose, The talookd.ir, therefore, being foil­
ed with reference to tncie two cittans,
brought a suit for a d eclarauon th,u tnese
two cottahs were mal Lind" and for p )sses­
sian. It was found in that suit tns t the lands
were. not lakheraj, but that rhey were mal
lands, and a plaintiffs title to them as mal
land was declared. The plaintiff th.n served
a notice on the defendant to q uir tile lane!;
and the defendant not hiviug complied wit.:
that demand, the present suit is brought.

Both Courts have dismissed the plaintiffs
claim, mainly on tile ground of equitj-v-tnat,
as the defendant had built a mud nouse on
the land at some expense, and dwelt there
for a long time, more tuan ,2 years, it would
not be equitable to eject him. I'he first
point is Whether siction 2 of Act VIII.
applies to this case or not. We are CLMly
at opinion that section 2 does not apply.
That section refers to causes at action which
have been heard and determined bv a Court
of competent jurisdiction in a former suit
between the same parries. Now, It is very
clear that the present cause of action which
is for ejectment of the defendant and Mas
possession is not the same cause of action
tried in the former su.t. Therefore sec­
tion 2 does not apply.

We then come to the e;'uestion whether
the defendant has acqui red a rigut of occu­
pancy in tbis land. We think tnat he ins
not. It is very char rh u, if the defendant
claims to have held this land as a koor/a
tenant or sub-lessee of Mudd un GilOse, such
holding would ~lOl give him a, l,gllt of occu­
pancy. 1 nen It rniv be sud tuai [I'~ Ins
held the land a, laki;~r.tjrLtr; bill it has bee»
fo\~nd in a suit be.we.in ,tile pirues, namdy,
the present plainti'f and the defelld~llt, that

the land was not lakheraj, but that it wa~

the mal land of the plaintiff. Therefore, if
tile defendant held as koorfadar, he acquired
no right of occupancy; and if he held other.
wise, he held as a trespasser, and his holding
as a trespasser would not under section 6
give him any right of occupancy. This
has been ruled in the case of Shaikh Peer
Buksh, reported in the Special Number of
the Weekly Reporter, Full Bench Rulings:
page 146, by the late Chief Justice ,Sit
Barnes Peacock and Justices Bayley and
Kemp.

Then we come to the question of Equity.
We do not think that this is a case which
is at all on all fours with tile case re­
ported in Volume XII. of the Weekly Re­
porter, page 495. In this case, we "0
aut thi.i k tha: uie defendant is entitled
to any sympathy from the Court. It ap·
pears that he fraudulently set up this lak­
heraj holding in collusion with the tenant
of the plaintiff, Muddun Ghose, A great
deal has been said about the fact of the plaint­
iff standing by and allowing the defendant
to erect tilis mud house at considerable ex'
pense, Now, until tile point was settled in
tile suit brought by the plaintiff to have hi!
tlIii! right declared, and which suit was
brought after the plaintiff had been unsuc­
cesslul in the suit against the ryot Muddun
GllOS~ for the rent of these two cottahs, we
thmk it cannot be said that the plaintiff was
under any other impression than that these
land" were part and parcel of the holding 01
h', tenant Muddun Gnose. That tenant haY'
ing a right of occupancy, and the land being
basloo land, any erection by any third part}
holding from :\Iuddun Ghose would not be a
matter with which the z -rnindar could inter­
fere; but tne matter assumed a very different
aspect when [he zcmindar, on bringing his
suit fQr rent against Muddun Ghose, was met
by the plea that a portion of the land was
not in the tenancy of Muddun Ghose, but
was the lakheraj of the defendant, a plea
which eventually wholly failed in the subse­
quent suit. We therefore think that the
ruling in Volume XII. does not apply to this
case. Tnat was a case in which a party took
lauds frum the" zemindar, and transferred
tnern to other parties who erected pucca
buildings thereon. The z-mindar wanted
to demolish these pucca buildings, on the
ground tnat [he origintl tenant had no trans­
ferable rights. It was held in that case
thu lhc:re was evidence, ~:,cbou;il that evi­
dence was meagre, of a custom to 'ransfer,
and it was considered that the conduct of the
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zemindu in allowing his ryot to transfer
the lands, and the transferree to erect pucca
~ildings,.without, immediately attemptin~ to
stop him III so doing, amounted to an a.cqUles­
cence in the transfer and to standing by
while the tenant spent a considerable amount
of money on the buildings.

We, therefore, think that the plaintiff is
entitled to the relief he asked for, namely,
to Mas possession. We, therefore, decree
his suit on the terms of the plaint, reversing
the decisions of the Courts below, with costs
to be paid by the defendant, respondent.

sale took place, and it was under colour of
that that the plaintiff was ousted. It appears
to us that the one year's limitation does not
apply to this case but that the twelve years'
limitation applies. The case must, therefore,
go back with reference to plots Nos. I, 2 and
3 for the Judge to find on the twelve years'
plea and on the merits if necessary.

With reference to lot No. 4, it is clear
that the plaintiff's suit was dismissed in the
first Court, and no appeal was preferred by
the plaintiff. That decision is, therefore, final
and must stand: With this modification the
appeal is decreed with costs in proportion.

The 26th April 1872.
Present: The 26th April 1872.

The Hon'ble F. B. Kemp and F. A. Glover, Present:
Judges. The Hon'ble W. Markby, Judge.

Limitation - Lakheraj Title - Dispossession Appeal to Privy Council - Valuation - Act
(under color of Sale in Execution). VlI. of 1870, s. 7 - Declaratory Decree-

Case No. 86l of 187(, Consequential Relief - Irrigation - Power
of High Court-Consolidation.

Speaa! Appeal/rom a decision passed
l!Y the Adduional :Judge 0/ Hoogh/)', In the Matter of
dated the :J6th April 1871, reversing a Ajuas Kooer, Petitioner,
decision if the MoonstJ! 0/ :Jehanabad, versus
dated the 30th December 1870' Mussamut Luteefa, Oppost'te Party.

Dedar Buksn (Plaintiff), Appellanl, Mr. R. T. Allan for Petitioner.

~u G 0
Ake Cowree Singh and others (Defendants), Jfr. C, regory for pposite Party.

Respondents. In ascertaining whether or not there ought to be an
appeal to the Privy Council, the High Court has only

Baboo Woopendro Counder Bose for to look at the value of-the question at issue in the
A II litigation.

ppe ant. In a case of conflicting claims with regard to the
ilIr. 7. S, Roch/ort and Baboo Gopeenath waters of a flowing stream, the matter at issue Sofar

a. regarded the applicant, having been to have her
Moollujee for Respondents, lands irrigated in the way she claimed, the value of

· The t welve years' and nut the one year's limita- that matter, according to section 7 of the Court

L
bon app~les to a suit to establish plaintiff's title as Fees' Act VII. of 1870, was held to be the extent to
·akherajdar and to establish that the lands in ques- which her interest; would be deteriorated if that

bon are not the lands of the judgment-debtor in right could not be established.
ehxeeutlon of a decree against whom defendants pur' Qumre.-vVhether the Court had power to consoli-
c lased the land and under color of that sale ousted date the two suits at this stage.
P amtiff , :J

ilIarkby, .-THIS application is made with
· Kemp, Y.-WE think that the decision of reference to two cases, one, in which Mussa­
t~e Judge is wrong in this case, and that mut Luteefa sued Mussamut Ajuas Kooer
t e decision of the first Court is perfectly and other persons to establish certain rights
Correct. This is not a suit to set aside an which she claimed in a stream flowing from
~hder un~er section 246, but it is a suit by the Mohabeer Hill, and the other a suit in
..l e plalUtIff to establish his title as lakheralJ'· which the defendants in the former suit
aar a d
th I n to establish that the lands are not were plaintiffs, and the plaintiff in the former
'1 e ands of the judgment-debtor Imdad Ali suit was defendant, relating to rights which
n eXe ti fd f cu Ion 0 a decree against whom the were also claimed in the same stream. The
tl~end~nt .purchased the. land. Moreover, two suits were dealt with in the Mofussil
tio ObjectIon of the plaintiff under sec- Court together and one judgment was deli­
Sent 246 which was rejected on the 8th of vered, In this Court the appeals are said to
prgc:~bet 1868, was not followed by any have been heard separaiely ; but here also
the d~ on the part of the. decree-holder, only ol~e Ju'~gmeut was delivered, The
ltIent fend ants III this case. I'ne attach- application no w IS to be at liberty to prefer
case' was alloved to tall through and the. one appeal to Her Maj esty's Privy Council
of an... a~8truck off, and it was in execution Iagains~ the decision of lui, Court of the'~I.st

otlier decree that the attachment and December 1871, and that the twc suits and




