1872.) Civil

THE WEEELY REPORTER.:

15

Rulings,

mopenipg a door in that
wall; but that if the opening of that door was
the source gf any annoyance to the plaintiff
by interfering _thh the privacy of the femalz
members of his family, the plaintiff had a
remedy in his own hands by building a wall,
or erecting a screen of mats in the face of the
opening.  With regard to the alleged trespass,
the Subordinate Judge found that the wit-
ncsses who were called upon to prove that
the defendant passed through the plaintiff’s
court-yard had not substantiated that fact.

It appears to us that substantially this
decision is right. There is no doubt, after
hearing the circumstances of this case, that
the defendant was actuated by malicious
motives in opening the door, and that he
gould not have had any possible object in
doing so butto cause annoyance to his brother’s
family, for we find from the map that the
new dodr is exactly in a line with the privy
belonging to the defendant, and that the door
of the privy and the door in this wall are
exactly opposite one another, sosthat any one
using the privy would be able to overlook
nearly the whole of the plaintiff's court-yard.
Tucre is also a finding of fact against the
defendant as to his having no right of way
througu the plainuft’s court-yard, and that
the sweepings of his house are not carried
turough the plaintiff's compound. At the
same lime, we agree with the Subordinate
Judge in thinking that the right of privacy is
BOL an inherent right of property; and that
11t exisis at all, it must be shown to exist
by some local usage, by special permission,
or by grant, and in this case there is no such
}({cal usage, permission, or -grant proved.
Lhere Seems 10 be no reason therefore why
the defendant should not make use of his
Property in any way he pleases; the wall is
undm}xmc‘dly his, and he is merely making a
t(lkim n his own properiy. The plaintitt, on
e other ha{xd, can very easily prevent, if he
illiki:s,sif)pus_smle annoyancs on account of
on n;;dluz}(sixnuc.n_ as the whole of the land
bo b onll side of it belongs to him, and
tion rev)t tO, buld a screen or other erec-
house lol())k' ¢t any body in the defendant’s
way d‘mul:\bg 2to his court-yard, or in any
T, (i‘JC;Sionll!g tthc: privacy of his family.
Rohin v 12’ the cass ot Mahoned Aba’oqr
Velume X‘iV zrjoq Sahos and others, n
lays <l\:'m N Weekly RAcyporLer, page 103,
View of [“ ]W mt we consider t'f.‘JAbc: the nigut

e law in deciding quebtions of tuis

sutL; , ,
uph&lrd{hﬁ)“p‘w’g that decision, we 1must
Judge, ¢ ]lldgme[-u of rthe Suabordinate

If, notwithstanding the order which is now
made, the defendant commits any trespass
upon the plaintiff's property by passing
through or over any new screen#r erection
which the plaintiff may build, of course the
plaintiff will have his right of action for
trespass, And with reference to the circum-
_stances of this case, and taking into consider-
ation the clear evidence of ill-will and malice
which actuated the defendant in making this
door, we taink that the defendant should not
get costs, but that each party should pay his
own costs. Thé appeal is dismissed.

The 25th April 1872,
Present :

The Hon'ble Louis 8. Jackson and W,
Markby, Fudges.

Review of Judgment — Presumption — Preli-
minaries complied with—Evidence.

Case No. 1260 of 1871.

Special  Appeal  from a dectsion  passed
by the Subordinite judge of (Gya, dated
the 120tk Fuly 1871, reversing a dect-
sion of  the Moonsiff of Aurungabad,
dated the 315t March 1870.

Akkul Sahoo and others (Plaintiffs),
Appellanis,

versus
Abdool Guffoor (Defendant), Kespondent.
Mr. C. Gregory for Appellants,
Moonshee Mahomed Fusoof for Respondent.

The Court declined to presume in this case that
certain preliminaries had not been complied with by
the Subordinate judge in admitting areview of judg-
ment, vis., that he had oot satisfied himself that the
evidence tendered Ly the petitioner for review was
evidence not previously attainable by him and not
in his pussession, especially when appellant was un-
able to show that he had taken any objection before
the Subordinate Jud_ e to the document on which
the review was granted.

Fackson, F-~THis was a suit relating to
the possession of a small piece of land origin-
ally decided by the Moousiff of Aurungabad,
and afterwards tried onappeal by the Subor-
dinate Judge of Gya. Tue Subordinate
Judge at first on the view which he took of
the evidence allirmed the judgment of the
Moonsiff.  Sometime atterwards, “an applica-
tion was made to him, supported by certain
documents, on which he granted a review
and retersed the decision of the Moonsiff.
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We have been much pressed with several
precedents of this Court, in which strong
opinions have been expressed with regard 1o
the coursed to be taken by Courts of Justice
in receiving applications for review,

It is contended in this case that there is
nothing on the record to show that the
Subordinate Judge, in admitting the review,
had satisfied himself that the evidence ten.
dered by the petition for review was evidencz
not previously attainable by him, and not in
his possession, and that consequently the re-
view was one which ought not to have been
admitted.

No doubt in several decisions, namely, is
one reported in Marshall, pags 553, aad an-
other in II. Weekly Reporter, page 174, and
X. Weekly Reporter, page 432, and in XVI.
Weekly Reporter, page 7, observations have
been made on the subject whica tend to
support the contentions of the appellant.

But we are not uow called upsn o state
what are the proper preliminaries to Dbe
observed in admitting a review, nor on what
principles a review should be admiued. If
we were, we might have stated our views.
But we are asked to set aside a judgment of
the Lower Appellate Court oun the grouad
that certain preliminaries bad not been com-
plied with when he granted the review.

In the several casss reterred 1o, the Judges
deal with them on their respective merits,

and we are not bound to foliow their ruling !

only that there mignt be uniformity in our
decisions on such a point; wor are we bound
to reverse the decision of the Lower C.ur,
simply upon the ground that certain forms
had not been followed.

On the other hand, we ocught, I thiuk, 10
presume in favor of the Lower Courts that all

things have been done as the law requires. |

I do not thercefore find in the circumstances
of this case anything that induces me 1o
think that the proceedings of the Court be-
low are in any way contrary to law; and as
there i3 no other valid objection taken to the
decision of the Lower Appellate Court, we
ought to dismiss the appeal with costs.”
Markby, ¥—~I am of the same opinion.
I entirely agree with my brother Jackson,
that we have no question now before us asto
what are the proper sieps to be taken before
the admission of a review. We have to de-
cide now whether we ougit not w presume

that the steps and procedure prescribed by !

law were followed in the Lowe! Court; and 1s
a general rule [ taink war we ougut o pre-
supe that the proczedings of tne Courts be-
low have been gcondusi:d according w law,

f

and ought not to presume that the require-
ments of the law have not been complied
with. More especially, we ought not to pre-
sume so in this case when the appellant does
not show us anything from which we can
suppose that he took any objection in the
Court belowto the document on which the
review was granted.

The appeal must be dismissed with costs.

Tne z5th April 1872.
Present :

Tne Hon’ble F.B. Kemp and F. A, Glover,
Fudges.

Right of Suit-—Co-sharer—Discharge of Re-
ceiver—Act VIII. of 1859, s. 73—Discretion
(Non-exercise of, by Lower Court—Inter-
ference of Superior Court—Party -summon-
ed as Witness under s. 170—Lawful Excuse
—Witness's Expenses (teader of.)

Regular Appeals from a decision passed by
tie Subordinate Fudge of Beerbhoom, dated
the 28th August 18§71.

Case No, 274 of 1871.

Ishen Cnunder Sen (one of the Defendants),
Appeliant,

Versus

Onath Nath Deb (one of the Plaintiffs),
Kespondent,

Babsos Gopal Ladl Miiter and Nil
Madhub Sen for Appeliant,

Baboos Mohinee Mohun Roy and Rajendro
Nath Bose for Respondent.

Casz No. 276 of 1871,
Herbert  Cowell (Plantiff), Appeliant,

C

Mr,
versus

Ishen Chunder Sen (Defendant) and another
(Plaintitt), Kespondents.

Baboos Chunder Madhub Ghose and Bhyrub
Chunder Banerjee for Appellant.

Baboos Gopal Lall Mitler and Nul
Madhubd Bose for Respondents.

A co-sharer who takes over into his own hands,
from the Recewer, the manzzement of his share of
the estate, is entitled to sue, oi to be made a party,
under section 73, Act VIIL of 1859, to a _suit already
brought for‘’rents which had accrued beforesthe date
of the Receiver’s discharge.





