320

1895
December 16,
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ORIGINAL CIVIL.

Before Mr. Justice Sale.

Iy roe MarTor of AN AGREEMENT BETWEEN THE UNIVERSAL
LIFE ASSURANCE SOCIETY AND M. C. STERNDALE,

Tusurance— Premiums on  Policy—Condition of Prepayment of Premium—
Waiver— Sterling premiums—Case stated under Chapter XXXVIII, Code
of Ciwil Procedure.

An Insurance Company, in order to carry oub an agreement with the
asswod to convert a rapee policy into a policy of sterling value, made
an ondorsement of the conversion on his policy, it being stated that such
conversion wag in coneideration of all future premiums being paid in sterling,
The policy so endorsed was re-delivered to the assured withont any demand
for the pre-payment of ihe first sterling premium. Subsequently, and before
the first sterling premium became due, the assured died.

Held, that the prepayment of the sterling preminm as a condition
precedent to the right to the sterling assurance had been waived, and that.
the representatives of the assurcd were entitled to payment of the full
amount of the steding policy.

Cauning v. Farquher (1) distinguished.

Tais was o case stated by agreement of the parties for the
opinion of the Court under the provisions of Chapter XXXVIII of
the Code of Civil Procedure. o o

On the Tth September 1868, Colonel Sterndale took outa
policy with the Universal Tife Assurance Society for the sum of
Re. 12,000, and continued to pay the premiums regularly from
that date ; the Jast premium paid being one on 1st September
1894 through the London and Delhi Bank. This premium,
according to the terms of the policy, covered tho risk from lst

‘September 1894 up to the Ist March 1895. Negotiations liad,

however, been going onin the meantime for the conversion of
this rupee policy into a sterling one of £1,200, and the Company,
on 30th October 1894, endorsed on the policy a statcment to the
following effect: “Itis hereby declared and agreed that the
within assurance of Rs, 12,000 is converted into one of £1,200.
in consideration of all the fulure preminms being paid in stérli‘ng,“
£98-4 per quarter, the force, spirit, and intention of the policy
remaining otherwise unaltered.”-
(1) L.R,16Q.B.D, 727,
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On the 12th February 1895 the assured died without having
paid, or having been called upon to pay, any sterling premiums on
tho policy. The representative of the decoased now claimed
payment of the amount of the policy insterling, namely, £1,200.

Mr. Pugh and Mr. Knight for M. C. Sterndale.

Mr. O’ Kirealy for the Universal Life Assurance Co., Ld.

Mr, Pugh.—It is not possible to read into the agreement for
the conversion of this policy, a statement that it shall take effect
from some later date, unlessit is specially stated to do so. It is
necessary to construe the reading of this agreement according to
its grammatical meaning, and, if thereisany doubt, it should be
construed ogainst the Insurance Company. Broom’s Legal
Maxims, pp. 551, 552. Muir v. City of Glasgow Bank (1), Fitton
v. Accidental Death Insurance Company (2), Anderson v. Fitz-
gerald (3), Towkes v. Manchester and London Life Assurance
and Loan Association (4), Broom’s Legal Maxims, p. 548. If the
words have not a clear meaning, then they might be void for
uncertainty ; but it is impossible to say that, in this case, they are
void for uncertainty, Ifthat is so, it must be taken in my favour.

On the 16th October we wrote to Messrs., K. Hamilton
making a suggestion, and on 17th October Messrs, Hamilton say :
“Webeg toinform you we have received advice to convert into
sterling policy.” On 28th September the head office of the de-~
fendants had agreed to convert and instructed the office here to
do so. It was clearly the intention of all parties at that time thas
the policy should be converted as and from that date. I submit
that is the only construction to be put upon the agreement.

Mr. O Kinealy (contra).—The question is, whether this policy
must be taken to have been converted during the lifetime of
Sterndale, or not until the subsequent premiums became due.

The policy becomes alive on the payment of the first premium,
which only lasts for six months, and what the parties say isthis :
that if the premium is paid when due, another six months will be
given fo the life of this policy, It isalsoclear that, in tho majority
of the cases, provisions as to the conversion of rupee policies into

(1) L. R,4App. Cas., 337. (2) 17C. B, N. 8., 123 (135,

(3) 4H. L, O, 484 (507)  (4) 32L.J, Q. B, 153, 157.
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sterlmg ones are intended for persons wishing to spend their lives
in England. All that the defendants state in the policy is that,

if the premium of Rs. 135 is paid, then they will pay the
poliay. ‘

If the policy iz converted in this way, is it not only on the
payment of the premium that the conversion takes place ? With
regard to what was actually done, if the endorsement was meeqt
there would be no necessity for coming here, In order tocomp
to a right conclusion as to what the parties did, the Conrt must
consider the words of the original contract. The whole of the
sentence must be read together. The agreement in the pohcy
was to convert into sterling and to receive the premiums in
sterling. 'We must take it that, when converting, they are makmg
no change in the nature of the policy itself and the form of the
policy ; supposing a new policy had been taken out, would
it not remain the same until the new premiums were paid ?

I submit that it was the intention of the parties that the pre-
minm should first be paid in sterling in order that the right to the
sterling policy should arise. Muir v. City of Glasgow Bank (1)
does not apply.

Sarm, J.—This is a case stated by agreement of the parties for
the opinion of the Court under the provisions of Chapter XXXVIII
of the Civil Procedure Code. The circumstances wunder which
the point for determination has arisen are fully set forth in the
case, The material facts determining the conclusion at which
1 have arrived are these : The assured, Mr. R. A, Sterndale, some
time previous to 28th September 1894, proposed to the Company
to convert his policy, which was then in full foree and effect,
into a sterling policy ; the policy was issued in the year 1865,
and all premiums had been duly paid, the last of such payments.
having been made on the 1st of September 1894. '

The Company, on the 21st September, definitely accepted the
proposal for conversion. Subsequently, with the object of carrying
into effect the agreement arrived at to convert the policy, the
Company requested Mr, Sterndale’s agents to send them the. pohcy
to enable them to make the necessary endor sement,

(1) L.R,4 App. Cas., 837.



0oL, XXIIL} CALCUTTA SERIES.

In compliance with this request, the agents sent in the policy
and asked that it might be returned to them ¢duly endorsed as
converted into a sterling assurance.”

On the 23rd October 1894, the Company returned the policy to
the agents of the assured bearing an endorsement of conversion
and accompanied by a letter which referred to the policy as * duly
converted into sterling,” The endorsement on the policy is to the
following effect :—

s (laleutta, this 20th day of October 1894.

« Tt is hereby declared and agreed that the within assurance of
Rs. 12,000 is converted into one of £1,200 in consideration of all
future premiums being paid in sterling, £284 per quarter, the
force, spivit, and intention of the policy remaining otherwise
unaltered.” The first sterling premium payable under the con-
verted policy would fall due on the 1st March 1895, Previous to
that date, however, that is to say, on the 12th February, the
assured died without having paid, or having been called on to pay,
any sterling premiums, ' ’

The question now is, whether the representative of the assured
is entitled tocall on the Company to pay the amount of the con-
verted policy, or whether her claim ought to be limited to
Rs. 12,000, the amount of the original assurance, assuming that the
effect of the conversion was to render the Company liable on the
death of the assured for a larger assurance in consideration of the
payment of a higher rate of premium. It may be conceded that
it is a general principle of Insurance law that the risk under a life
policy does not attach until payment or tender of the fixed pre-
minm ; but can it be said on the facts of this case that the parties
intended or contemplated that there should be no obligation on the
part of the Company to pay the sterling assurance until there had
been payment of the sterling premium. There is nothing on the
face of the policy to throw light on this question. Conditions
8 and 9, which have been referred to, relate to a different state
of things. The eighth condition deals with the ocagse of the
premium or assurance becoming payable in England. The
ninth condition provides for the reduction of Indian rates to
English rates. Neither of these conditions relate to the event
of the assurance hecoming a sterling claim payable in India.
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If in this case there had been nothing beyond an acceptange’
by the Company of the proposal for conversion, there would,
probably, in accordance with the opinion expressed in the case
of Canning v. Farguhar (1), have been no binding obligation on the
part of the Company to pay the sterling assurance, until payment
or tonder of the sterling premium. It is to be observed, howaver,
that there is not in this case, as there was in that, an express
stipulzition that tho insurance should not take effect, until the pre-
mium was paid. But tho condition for the prepayment of the
preminm may be waived.

It has been held by the American Courts that the delivery of
the poliay without exacting the payment of the premium, raises
the presumption that a eredit is intended and is a waiver of the
condition of prepayment. The waiver may also be inferred from .
any circumstances fairly showing that the insurers did not in-
tend to insist upon the prepayment of the premium as a condition
precedent. May on Insurance, 2nd Ed., p. 526.

Here, with the object and purpose of giving effect to the agree-
ment to convert the policy, the Company made an endorsement of
the fact of conversion on the policy, stating that suech conver.
sion was made in consideration of all future premiums being paid
quarterly in sterling, and the policy so converted was delivered
t0 the assured without any demand for the prepayment of the
sterling premium falling due in the following month of March and
without any proviso or condition postponing its operation till such
payment. There is also the fact that the assured had already paida
large amount by way of premiums in respect of the original policf.

Under these circumstances it is, I think, fair and reasonable
to infer that the Company did not intend to insist upon the pre.
payment of the sterling premium falling due in March as a coni-
dition precedent, and that such prepayment was in fact waived,

The result is that, in my opinion, the conversion of the polioy
was duly and complotely effected during the lifetime of ‘the -
assured, and that the plaintiff is, therefore, entitled in terms of the
agréement between the parties to recover from the defendant

(1) L. R, 16 Q. B, D, 727,
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Company the sum of £1,200 payahle at the current rato of ox-
change at the time of payment. There must be a decree accord-
ingly. The parties will bear their own costs to be taxed on scale
No. 2. .

Attorneys for the Universal Life Assuranco Society : Messrs.
Morgan ¢ Co.

Attorneys for M. O. Sterndale : Messrs. Leslie & Sons.

c. E. G

APPELLATE CIVIL.

Before Sir W. Comer Petheram, Knight, Chief Justice, and My, Justice
Beverley.

ARDHA CHANDRA RAI CHOWDHRY (Perivionin) » MATANGINI
DASSI (Orrosrre Parry.)®

Limitation (dct XV of 187%), sections § and 14—Suficient eouse—Civil
Procedure Code (det XIV of 1882), sections 108 and 540— Fx-parte decree.

Tn asuit for possession of certain lands, after the defendants had filed their
written statements, & Commnissioner was appointed to hold o local enguiry. The
Comnissioner having eompleted his onquiry, o day was fixed for the heating
of the suit, and on that date the pleaders for somo of the defendants, having
informed the Court that they bad no instructions from their clients, and the
rest of the dofendants having accepted the report of the Commissioner,
the suit was decreed in accordance with it on the 13th April 1893, On the
10th May following, one of the defendants, who was not rcpresented at the
hearing of the suit, made an application under section 108 of the Code of
'Civil Procedure to have the decree set aside. The Subordinate Judge, on the
30th November 1893, rejected the application, holding thal the petitioner had
not only notice of the day of hearing, but he was actuslly present in Court on
that day. The petitioner on the 24th Fobruary 1894 filed an appeal to the High
Court against that order, and on the 18th Jenuwary 1895 that appeal was
dismigsed on the morits. On the 80th March 1895 sn appenl wes presented
against tho original dectes to the High Comt, and it was contonded that undoer
section b of the Limitation Act sufficient cause was shown for not fling tho ap-
peel within time, It was slso contonded that the time during which the peti-
tioner wes prosecuting his application under section 108 of the Code of Civil
Procedure shounld be excluded in computing the period of limitation under sec-
tion 14 of tho Limitation Act, Held, that section 14 of the Limitation Act did
not apply to appeals, Held, also, that this was not a case in which an application
could properly be made under scetion 108 of the Code of Civil Procedure.
Even supposing that the decres could be colled an en-parte decree, the peli-

¢ Civil Bule No. 767 of 1895,
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