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The z4th April 1872, The 24th April 1872.
Present : Present :
The Hon'ble F. B. Kemp and F. A. Glover, | The Hon'ble F. B, Kemp and F. A. Glover,
Fudyges. Fudges.
; _ | Limitation—Execution—Decree of Appellate
Execution—Sale Loifnitﬁit‘t):ched Property Court—Inactive Decree-holder.

Case No. 47 of 1872,

Musceiluneous  Appeal  from  an  order
pasied by the  Addihwnal  Judge  of
Hea fly,  dated  the 16th  Seplember

2 2

1870 affirming an order of the Moon-
syl of  that district,  daled the 14tk
Fuly 1851,

*Modion Soodun Mookerjee (Decree-holder),
Appeilant,

Tersus

Kirtec Chunder Ghose and another (Judg-
ment-debtors), espondents.

Butoo Sham Lall &itter for Appeilant.

7

Babeo Chunder Nath Bose {or Respondents.

~ Wheie a decree-holder did not deposit the travel
ling ali wance of the r deputed to hold a sale of
the aitiched property, and the case was struck off,
l}:e attne hment was held to subsist up to the date of
the sirickiog off, and an application made within
three years from that date wus held to be within time.

Remp, ¥ —Tur
spucial appellant.

is  the
dated ihe

decree-holder
The decres s

24th March 1803, An application for
the sair of the attached property was made

granted on the st of Pous 1274, and
day was fixed by proclamation for
v January 1863 ; but it appears that
butausi the decrec-holder did not depos
taveiag allowance of the officer d
to ol the
U)L;

dar

and
the -

S
the
7

sale, the case was struck off on
T of January 1868, and up w that
oY e attachment subsisted, We  think,
TG s . . .

”:“hr;\fy», that the pre n application was
e within thrés years of thie 7t of Janu-
;:{‘)}8, the day fixed for the sale, as also
Soroe arth of January 1863, waen the
i :‘_‘vas struck  off ;  the attachment, as
L Obh‘crved. subsistiog up o o date,
U Tefore think mar e application vas
¢ Uthe, apg 4 reci$ion of

there s

! er, P&gc’zz, Heich SUpPLlS Ly Viow,

\xy, ) .
Noge Teverse the decision of

g the« o
T M€ appeal with costs.

Judae,

Case No. 38 of 1872.

Miscellancous  Appeal  from  an  order
passed by the  Fudicial Commissioner
of Chola Nagpore, daled the gth Octo-
ber 1871, apfirming an order of the
Deputy  Commusstioner  of  that  district,
dated the 215! Fuly 1871.

Bukronath Chuckerbutty and others (Decree-
holders), dppetianis,

versus

Rajah Nilmonee Singhh Deo (Judgment-
debtor), wespondent.

Baboo Anund Chunder Ghossal for
Appellants.

Baboos Qopendro Chunder Bose and Bhow-
anee Chura Roy for Respondent.

A party who fails to take out execution of a de-
cree and takes no steps to appear in the Appellate
Court to prevent that decrge from being  set aside or
mndilied; 15 not entitled to a fresh starting point from
the date of the decr.e uf the Appeilate Court,

o

Kemp, 7. —Tni decree-hokder is the appel-
lant in s case. Botn Courts have found that
his appheation 1o exccuie bis decree, dated
the Oth of Sept-mber 1866, is barred. It ap-
pears that tie present application to execute
e decree was made on the 13t of Sepiember

1370, Lhe decrec nolder accounted for the
delzy by slating that e judgment-debtor

bad appealed s case and that the appeals
vere vispused ot respectively on the 2gth

of May 1367 awd 10w of April 1369.

In special appeal, it is contended that the
Full Bench Ruling ciied by the Judicial
Commissioner does notaffect the present case,
as thai preeddent simply ruled that the act

Pof the decree-holder iy appsaring in the Ap-

vellate Courd o oppose an appeal is sufficient

o keop tne devrse alive, bue did not rule that

tie
Council 1 Volume X1V, Weckly

been aeld taat wiere o decree
1

WilerC no suchapperance is made, the decree-
hotder Lals © keep the decree alive ; and that
vy a reconwlfull Beach Rulmyg to be found in
Volume XV Weekly Reporter, page 1, it has
is allirmed in
appusl, the decres appealed from is merged
inceioree of the Apreliate Court, which
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is to be considered as the decree in the case,
and that therefore the petitioner was fully
entitled to execute the final decree passad by
the High Court within three years from ths
date thereof. Now, in this case it it admitte.d
that the decree-holder did not appear in the
Appellate Court. In a decision to be found,
in Volume VII, of the Weekly Reporter,
page 521, the Full Bench laid down that a
mere application for review or a petition of
appeal by the person against whom the
judgment was given would not be an act
done by the person in whos: favor the
judgment was given for the purpase of keep- !
ing the same in force. It would b: an act]
done by the opposite party to destroy it, and |
not done by the person in whose favir it
was given to keep it in force. Butif, upon
the application for review or the petition of
appeal, the person in whose favor the orizi-
nal decree was given appears in parsoan or by
vakeel (whether voluatarily or upon service
of notice) to oppose the application and iil:s
a ovakalutnamak or does anything for :he
purpose of preventing the Appellate Court
or the Court of Review from seiting the
judgment aside, we think that within the fair
interpretation of the words such act being
an act of the person in whose favor the
judgment has been given for th: purpase of
preveuting it from being ser aside, s an ac
done for the purpose of keeping the julg-
ment in force.

Now, in the present cass, the decree-holder
did nothing by appearance in the Appellate
Court to oppose the appeal, or for the purpus:
of preventing the decisior which e had
cbtained from being setaside. It is there-
fore clear that he did ncthing in the appeal
stage for the purpose of keeping his judg-
ment in force, and that the converse of e
proposition laid down by tue Full Bench in
the decision reported in Volume VIL applies
to this case. The later rcase wmerely rules
that the decree of a District Court atlirmed in
appeal is merged i the decree of the H'gh
Court, and that the three ycars’ rule applies
and not the twelve years’ ryle; bul iar
decision does not lay down that, it a party fails
to take out execution of his decres aud takes
no steps to appear ia tae Appedate Coun
to prevent that decree being 5ot aside or modi-
fied, he is to have a fresh stardng p st from
the date of the decre: of tic \ppeliae |
Court, There was nothing 0 preveni the
decree-holder from wking our cxecation of
his decree on the mere fact of an appoal b
ing Yeen Jodged againstit. Not haviny dous
s0, and not having appeared in the Appellate

Court, we think that the ruling in Volume
V1I. doss apply, and that the decisions of the
Couris below are correct. .

We dismiss the special appezal with costs,
payable by tiie appeliant.

The 24th April 1872,
Preseni ;

Tue Hon'ble Louis S. Jackson and
W. Markby, Fudges.

Arrears  of Rent—Jurisdiction— Limitation
—Act X1V, of 1859—Act X. of 1859, 5. 32—
Act VIIL. of 1363 (B. C.), s. 23.

Case No. 236 of 1871.

Regular  Appeal  from a decision  passed

oy the  Second  Subordinale  Fudge of
Liwenlp-four  Pergunnahs, dated — the

5th Fuly 1871.

Prosuano Coomar Pal Chowdhry and others
(Defendants), dppellants,

versus

Ramdhon Cuatterjee  (Plainiilf), Respondent.

Baboos Nil Mualhud Bose and Fadub Chun-

der Seal for Appellants.

Baboo Mokinee Morun Roy for
Respondent.

It having been decided in a former case that the
zemindar’s claim against the defendaats for the rent
of 1271, being a suit fur arrears of rent recoverable
upon a lability arising out of matters not within ths
cognizance of 2 Revenue Court, was not governed by
the special limitation prescribed by s. 3z, Act X. of
1559, but by the ordmary law of iimiation, Act
XIV. of 850—HELD that the zemindar’s present
clatm ot a precisely similar nature against the same
parues in respect of the year 1272, was not barred by
the special limitation prescribed by s, 29, Act VI, of
139y, B. G, (corresponding to s. 32, Act X. of 1859).

 Huarkéy, F—IN this appeal the Vgeneral
Lacis are that a cerain talook, formerly in the
disirict of Nuddea, but now in the 24-Per-
gummhs, was put up to sale on account of
arrears of reat due to the zemindar, and pur-
chased, nominaily, by a person of the name
ot Gupal Cnunder Mo skerjee, but it has now
bienascertained beyond all doubt that tne
puarcnase was really made on bebali of Pro-

j sunnw Coomar Pal Caowdiry, audhis wife,

WHO are tiie lwo principal defendants in
present sui,

the

After e sale, the zemindar being aware
LAt pursoas otaer than Gopal Cnunder were
mtzresied in tue parchase, brougut a suit in






