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CIVIL RULINGS.

The z1st March 1872,
Present :

Sir James W, Colvile, Lord Justice James,
Sir Montague E. Smith and Sir Robert
P. Collier.

Bossession—Purchaser from Heir—Grantees
from Widows—Mokurruree, Dur Mokur-
ruree, Putaee and Dur-Putnee Rights,

On Appeal from the High Court al
Calcutta *

Sheroocoomaree Debia,

versus

Keshub Chunder Bosoo and others.

In a former suit appeilant sought as purchaser
from the Zeir to a former proprietor, to establish her
molkurriree right to certain lands as against the
grantees from the widows of such proprietor, upon the
death of the last surviving widow. She obtained a
decree establishing such right, and on proceeding to
take out execution, was opposed by the respondents
who claimed the lands as being a putnee tenure
which had been sold by auction for arrears of reat
due by 13. S, the former putneedar, and which had
been purchased by K. B. & H. B. who had granted
a dur-putnee of thesame to th: respoadents in 1844,
In134¢ there was a proceeding before the Magistrate
as between the grantees of the dur mookurrurce
right under the widows and B. S. the putneedar, the
result of which investigation was that the Magistrate
Quieted the former in possession as dur moeo kurruree-
diars under the widows, and ordered the putneedar to
'ostitute a suit in the Civil Court to enforce his
ciaim, which suit was never brought. ~

suit li)ztc\iae.‘m of the respondents was tried as a regular
and the di‘: the objectors (respondents)as plaintiffs,
was d~-ci:ledee'-h°]der (appellant) as defendant, and
L‘)“’el’y(,‘uu tln favor of the respondents in the
FHEIR L(JR:)S' On appeal to the Privy  Council,
was C‘Jﬂdusi'vsmps held that the proceeding in (841
the actual pose~ of the present case, as showing that
widows | tha':a_essu:m then was inthegrantees of the
able that the It wasin the highest degree improb-
Tigiyy :“riéiviﬂst 3 hﬂ-vmg established their possessory

; »» would, without a struggle, have

€S to be turned out of poussession

il;utxlveq themsélv

ieir i

: relatives as purchasers of the same B. S.'s
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right ; that the possession of the grantees was oh-
tained and continued under the widow’s title and
was referable solsly to the title which was now
vested in the appellant; and that the right of the
appellant should in nowise be affected by the acquisi-
tion of the putnee title in 1849,

Tais is an appeal from the High Court of
Judicature at Calcutta; and also, by special
leave, from two judgments and decrees of the
Zillah Judge of West Burdwan. As the
suit was not heard on the merits by the
High Court, and as the whole case is open
on the decisions of the Zillah Judge, it is
only necessary for their Lordships to deal
with the latter.

The case is shortly this :—

The appellant instituted her original suit
under these circumstances. She alleged
that the property in question was hers by
purchase from the person who became en-
titled to it as heir of a former proprietor,
on the death of the last survivor of the four
widows Iloft by such  proprietor. The
widows, she alleged, had made a grant to
Modhoosoodun Bosoo and Bhoyrub Chunder
Bosoo, which grant would, of course, deter-
mine on the death of the last surviving widow.
Upon such death she instituted her suit
against the said Modhoosoodun and Bhoyrub
Chunder and others in assertion of her right
as purchaser from the heir, and obtained a
decree establishing -such right as against the
defendants in that suit, and took possession
in the usual fbrm by planting bamboos in
execution of the decree. The litigation in
this suit was very hostile. The heirship
of the appellant’s vendor was disputed strenu-
ously, and it was only after appeal to the
Higii Court that her right was finally estab-
lished. Theandsin question were alleged by
the appellant to*have been held by mokurru-
ree tenure under the Rajah of Burdwan, but
were included in a part of the Rajap’s
zeimindary, which he had, granted Ln putnee,

!



Cwil THE WEREKLY

REPORTER.

Rulings, {Vol. XVIII,

and the result of that state of things would,
of course, be that the molkurrareedars wero
entitled to the possession of the lands, pay-
ing the rents reserved by their grant to the
putneedar, as middleman between them and
the zemindar.

When ‘the appellant came to take out exe.
cution of her decree, other members of the
Bosoo family who had not previously inter-
vened in the suit, objected to such execution,
on the ground that they were the persons
really in possession under a better title,
which was thus alleged :—

Keshub Chunder Bosoo said “that lot
Beesoonundunpore, &c., seven moeuzahs in
Purgunnah Bistoopore (being the  puties
tenure above-mentioned), having been suld at
auction for the arrears of rent duc by Beer
Singh Baboo, Khetternath Bosoo, and Hung-
seswur Bosoo purchased the samie on the 15th
May 1849. In the year 1256, Khettemath
Bosoo granted the dur-puinee of liis hali share
to me, and Hungseswur Bosoo granted the
dur-pulnee of his half share 1o Ram Chunder
Bosoo, and since that time we have been
in khas possession of the same.” .

On this claim being so made. it was put
in course of trial as a regular suit between
the objectors (the first three respondents)
as plaintiffs, and the decree-iiolder as defend-
ant, as provided by law in that behali.

The alleged purchase in 1849 is not dis-
puted, nor is the fact of the actual posses-
sion of the property by the Bosoo family, or
some of them, denied; the appellant’s case
being that what was so purcliased was the
interest of the putneedar, and that
alleged possession was, in truth, a possession
under the mokurruree title derived from
the widows, as above stated. and, there
a possession not adverse (0, bul supporting,
her (the appellant’s) title,

The Court of first instance was of that
opinion, and gave judgment as {ollows:—

no
QE

the

1 consider the mokurruree riphts of i

decree-holder to be true. Ii the plounlifis
have a putnee right, they can obtain the
rent from the female defendan..”

Tne suit of the objectors was, therclone,
dismissed with costs.

On appeal to the Zillih Judye,
thought that the suit had not been instiuwed
with sufficient and proper allegations, and de-
cided against the plaintiffs on that technicn!
ground ; but the High Court Laviug remand-
ed itto be tried on the meriys, the Zillah
Judge proceLde try iy, and zave judg-
nient against the 11)1):1 ant, the oround

Zi

Ol

he at first |

stated in page ¢6 of the “ Record,” the sub-
stance of which is ¢ the long and undisputed
possession of the plaintiffs gives rise to 1
strong  presumtion of their title being good ;
the onus of proving a strict legal title lies
on the party seeking to disturb such posses-
sion. The defendant cannot disturb the
possession of plaintiff without proving posses-
sion within twelve years. Defendant has
given no pro-f of possession within twelve
years. On the contrary, her witnesses prove
the plaintiff's pabsesspu. There is no proof,
indeed, that defendant has ever collected the
rents, or has ever paid rent to the putneedar,

And she produces no tide-de and no re-
liible prosf thar her vendor was cver in pos-
session. It appeirs to me ihat the only
ground on  which the deiendant stands is

that the under-tenure subsrdinate to the put-
vee is calied a mokurruree in various old
papers, on: ii not more of which is a copy
of a copy. This is quite insullicient to prove
a title.” And for these reasoms the judyment
of the Lower Court waz reversed and the
appeal decreed.

the High Court held
that the caze had not been ua'l\ tried on the
truc merits, that isto say. ander what title
the khas or actaal possession bald been held,

On special appeal,

ad

and remawnded it for re-trial. and directed
hat such resrisd should be in the presence
of the pumecedars and the zomindars, so as

¢

o make a final decision.

Such re-trial was had. Tne Zillah Judge
adbered to his former decision.  His judg
ment is contained in a few lines as follows 1~

“ There proof whatever  that the
possessien of the dur-putncedars is the same
as Lh~ alteged possession of the * dur-putnes

s 1o

dars’ (the grastess of the  widows). De-
fendant’s witness acknowledges that a former
suit. for rent was insituted some seven or
cight years ago, by Ram  Chunder Busoo,
siyling hims=lf dur-pumesdar. The putnce
tile s proved, and the pume dars acknow-
fedge e dur puee. But there s no proof
wiatever of the existence of the  moburra-
reg, and, for the reasms given in my judg-
ment of the gth August 1565, 1 believe

that no mokurruree Lias cver existed as separ-

atsfrem e pweee, thougss e latter teaure
may fave been ocoasi ‘11&” styl=d a mokur-
ruree. Thercfore, cloaly, the dur-putnee-
dar is cutitie? o his claim.”

It apoears tielt
]l‘(]H(l iy
evidonen

e dur-puineedars was a

‘o Lordships  that the
Josked tie mnost mﬂ'crial
Tae wile all 1 by
il :ﬁ.\_.qmred in
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1849 1 the putnee which had previously | two  dur-mokurrureedars). There are also

been Deer Singh's,

o Now. in 1841, there was a proceeding be-
foru e Magistrate, in which the above-namad
Mod.u)aoodun and Bt 1yrub Chunder Bos»o
were pluntiffs, and the same Beer Singh aand
one  Cu aistoprosaud,  his Mookhtm., werz
defendzuls, in which the whole title and the
respective rights of the partics, as they tuen
stoud, v.cre gone into and investigated.

Modis0soodun and Bhoyrab Chumder 1l then

expresay alleged their dle as geantees of
the “dur-mokurruice” right under the wir

dows, aud their possession under such title,
and crmodasisted, as the appeliant aow
insiszs, that the putneedar's right was ouly
to the seserved rent.

o As tie result of that invesiigation th:
Magisirate fouad in favor of the then plaint-~
iffs wat they were and had been in posscs-

e dur-moturrureedars wnder  the
widows, and ne accordingyy,” o, his order,
quicted :hem in such possession, and remnited
the  puineedar to instiure a soit in ihe
Civil Court o enforce his claim.  No such
suit was brought.

It wppears 1o their Lordships that this

broceeding, unless its effect can be altered b

Some other cogent evidence, is conclasive
ot thie piesent case.

T

i the year 1841 the actual pm:,omuu

was cloady in the grantees of ihe widows;
aud  auy  subscquent possession by Gihies
Mewihers of their familics must be presum-
¢d aud raken 1o be a possession by tieir

Permsssion and  with their consent, unless
e covtrary is very clearly shown. If a
Widow or person claiming uinder a widow
Could destroy the title of the heir by al-
lowing friend or rolative to hLave twelve
)uu, possession of the estale, no heir
Would 4 - gafe,

' la s gase there is nothing o show
thar . ; possession was other lhaae permis-
SIVE, @il on the other haud there is very
?“U“; wvidence  confirmatory of the pre-
SUplion that it was puraissive,

evidi:,l-u, is, moreover, gousidcmblc p:n:ol
family that the pussussion was a joiat
tary & ossession, and imporiant d-:)umn':n-’
e u\- ‘enge 10 the same clfect, Amongsi
g  wdments are 4 boad and & swt upou
Putngi Al showing that the parchas: of the

viy, ) *th'Outfu mldu n two uates only,
Bu\u \"ettt.rna th Busoo  aad ihangseswur
]3 -s‘t.njasf“‘\“y made on IJLAMKI’(.)X them-
uu) e 0 \Iodlxo)suodt.n Ram Crunder,
dhg Chunder, and Keshab Chubuter (Mo-

Odun angq Bhoyrub Ciunder being the

on record a petition purporting to be a peti-
tion of Khetternath’s and filed as far back
as 1858, claiming to be a co-sharer in the
dur-mokurruree taken from the widows in
the name of his brother Modhoosoodun ;
and a shmilar petition, of the same date, of

i one Eshin Cnunder Bosoo, claiming in like

manner to be a co sharer in the dur-mokurru-
ree taken in the name of his uncle, Bhoyrub

Chunder,

All the probabilities of the case lead to
the same concllsion. It is in the highest
degree improbable that Modhoosoodun and
Buoyrub Chunder, having established their
possessory right agwnst Beer Singh, would,
without a struggle, have allowed themselves
10 be turned our of possession by their rela-
tives as purchasers ot the same Beer Singh’s
right,  And it is equally improbable that,
if they wore not in paossession, but the pos-
session was in their relatives (the putnee-
dars) sy ronld have litigated the original
suil in the way in whicu .. wvag lltlgated

[heir Lordships are clearly ui'aninian thar,
the family or families of the Bosoos were
in jolut possession, that such possession was
obtained and continued under the widow’s
titls, and is to be referred solely to the title
which is now vested in the appellant, and
that the right of tihe appellant can in no-
wise be affected by the acquisition of the
puinee title in 1349,

Tue Zillah Judge seems to have thought
throughout that the mere production of the
purclase of tille acquired in 1849, and the
possession by the purchaser subsequent to
that year, were sulficient to establish his
rigat. It he had rightly apprehended (as
was clearly poiuted out to him by the High
Courr) that such purchase and possession
were pericetly consistent with the appellant’s
case, if thal case were true—if he had con-
sidered the proceeding in 1841, and ascer-
tained in wiom the possession then was and
under what title, and had enquired whether
any change bad been made in such possession
between 1841 and 1849; or whether there
hid been any change inthe possession con-
saquent on the purchase in the latter year,
aud Dow that change, if any, had been effect-

"ed—ihere would not have beea what their
Lordships  cannot but consider a serious
miscarriage nfjusmc

“Tcr L)uwups will humbly recommend
o Her Majesty thal,  notwitbstanding the
deeree of ine High Court of ]udxcature
at Fore Williua in Bengal of the zist Fob-
ruary ‘1867 on_ the sgecm! appeal, the



6 Civil THE WEREKLY REPORTER. Rulmgs.‘ [Vol. XVIIL

the cause, indeed set aside the I‘/Ioonsiﬁ"s}shou}d establish the identity of the land
report, which he considered unsatisfactory, | which he has lost

and decided sgbgtant’ie}lly all the issues in Their Lordships think that on the face of
favor of the plainiff. Ihe case then came on ti e judgment it appears thart this consideration
for appeal before the High (Sudder?) Court n qihiave been present to the High (Sudder ?)
and it is against this judgment that the Pre')(,oult, and they read their finding, *that
sent appeal is lodged. J“there were not any marks by which the
i
|

1t has been contended that the High (Sud- | “lands can be identified as baving at any time
der?) Court mistook the law as applicable 0| “ formed part of the estate of the plaintiff;”’
this case, and that their decisicn is in contra- | not as iniimating (as it has been contended)
vention of (wo cases— one, Mussamut Imam | that proof was necessary of the existence of
Banda 2. Hurgobind Ghose, reported in the | some specific landmarks, but as a general
4th Moore’s Indian Appeals, pi 403,%and an- | finding on the part of the Court that the lands
other in the 12th Moore’s Indian Appealst— | had not been ideutified ; and, if so, undoubt«
in which their Lordships have laid dowa the | edly there was an end of the plaintiff's main
principles applicable 1o cases of this d«-scrip case. But, further, 1t would app:ar from
tion. If their Lordships could see ¢ clearly that | the judgment that the plaiatiff, possibly feel-
the High (Sudder ?) Court bad act.d in con- | ing that, in the opinion of the Court, he had
travention of thie principles laid down in those | not established the identity of these lands as
cases, they would have thought it their duty | re-form:d lands, coniend:d that he was enti-
to set aside the decision ; but 1t appears to their | tled to them as accretions to tnat land which
Lordships impossible to suppose that the High | was undoubtedly in his pUS%\:aSi’)I]; for in the
(Sudder?) Court could not have been acquaint- 3udfrmen[ of the Court it issaid: » Bat he,”
ed with the fist of these cases, reported so 1c plaintiff, * urges that being in possession
long ago, as before observed, as the 4th of | “oi part of the chur as the (Joar under a de-
Moore’s Indian Appeals ; and on looking at the ‘ ‘cree uf the comp tent Court which nas be-

| £
]

judgment, although there are some expres- | “come final, the rest of the chur lands must
sions in it which may give some color to the | “be considered an incremsem to that village.”
contention of the appellant, it does not appear | The Court disposed of that argument by
to their Lordshlps that the High (Sudder ?)y stating thels opinion  that it the lands in
Court have, in the reasons of their decision| question had formed to the south of the por
acted in contravention of either of the above! tion which was in possession of the plaintiff,
decisions. It appears to their Lordships that| then there might have been good grounds for
the judgment must be taken to hiave proceed-| iuis contention, but not so as they were
¢d mainly upon the ground that the plaint-! alleged o have formed to the north. They
iff had not succeeded in proving that the| thus disposed of the question of accretion,
spot which he claimed was identical with that | which ccrtainly seems 10 have been raised,
of the chur, which he alleged to have been | aud, to a certaln extent, dwelt upon, by the
diluviated. Whether the second clause of | plaintiff,

the forth section of Regulation XI. of 1823 : ) . .
applies, or whether the fifth paragraph of the | | Under these circumstauces, their Lord-
same section applies, wiich is in general ships, whaic’ver might bave been their view if
terms and to this effect, “That in all cases | WIS matey had come before them as a Cournt
“not previously provided for, and in all o§ first 'msta‘zxcc‘, see no sulhcwut gro"unds for
“ cases of claims and disputes respecting land | disturbing the finding of the High (Sudder?)
“ gained by alluvion or by dereliction of a Court, ) ‘»‘-‘thrh. was to the effect that the
“river or sea, which are ‘not specifically plamuﬁ has failed o prove hls.case, that he
“provided for by the rules of shis Regula-! uasvnotvprovcd the lands which have re-
“tion, the Courts of Justice, in demdm r upou ‘ formc‘d, if lands have reformed in the bed of
“such claims and disputes, shall be umdcd \ the river, 1o have been the same as those
\

* by the best evidence they may be (Lb ¢ to | Which belonged 1o his predecessors and had
“ obtain of established local usage, it there be been dllu\"lz}xcd‘;. atd that vhe has failed also
i rOvo TS BN - e . 2ol
“any applicable 1o such a case; if noy, by :OIP-QVV nis jm‘. upon tie ground of u:.ﬁ
general prmuplm of t,qm[) cY ]U ‘ILL,) n “_””,Z'”]i/lfa \?cmg an adcreiron 1o ahy lands
of wile TG T Qs
either case 1L is cqually  Gssenadl for thes of wuich he s p‘(,xgbhba(,\l.

TR s R , ..
maintenance’ of the Pldll)’llts case that he On thewe grounds thwir Lordsuips  will

* 7 W, R., P. C., 67 and Suth. P. C., Cases, 2¢5. 'n,mx,xpl_\' ‘ﬂ‘x‘{\'li,‘: tler Majesty that this apneal
FIrw. R, P.C,, 2. be dismissed,






