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The 6th November 1814.

Present:
Sir James W. Colvile, Sir Barnes Peacock

Sir Montagne E, Smith, Sir Robert P:
Collier, and Sir Lawrence Peel.

Diluvio:iI.-~eformation.

On Appeal from the High Court of Judi­
catU1'C at Fort William in Bengal.*

Hursuhai Singh and others,

respondent in this suit; he is not an
appellant.

Thei,r Lordships do not repudiate the
authority of any of the cases which were
cited by Mr. Cochrane. Admittinz them to
their fullest extent they are not arPlicabLe to
the present case. -

Mr. Justice Norman says "I see no rea-
"h 'son w y an account should not be taken
:: aga~nst one exect..itor on one principle and

against another m respect of a separate.
" wrong committed by him or separate relief
,. soug~t against him." It appears to their
Lordahips that that remark is not applicable
to the ?a~e. They, have already pointed out
that this ISnot a suit against J uggut Chunder
as executor of Hurrish Cbunder, nor for a.
wrong ~ommitte? by him in that capacity.
Tbe relief to which the plaintiffs are entitled
is upon the ground that the purchase which
J uggut Chunder made was invaild, not
because he was executor of Hurrish Chunder
but because he was executor of Sumboo
Chunder, and ~s such executor held, for the
benefit of Hurrish Chunder's heirs the share
which he purchased from Mohe~ Chunder
as executor of Hurrish Chunder.

,Under these circumstances their Lordships
thl1~~ that the Lower Courts came to a right
deCISIOn, and they will therefore humbly
recom~nendHer Majesty that the decree of
the High Court be affirmed. As there is no
p~rty -appearing on the other side, it will be
WIthout costs.

did not direct the Master to inquire as' to
whether more could have been made by
Mohes Chunder if he had not been guilty of
wilful default, but merely to take an account
of the assets which he had received' and
that is all that the Master did. He round
what Mohes Chunder bad received, and
stated that there was a small balance due
from him to the estate; but he did not enter
at all into the question of whether Mohes
Cnunder had committed waste; nor could
he, under the order which was made by the
Court, have entered into that question.
When the matter was brought before the
first Court, Mr. Justice Morgan says :-"One
"point made by the defendants is that the
" same points have been raised by an admin­
., istration summons by the present plaintiffs
" against the executor. The Master how-
., I 'ever, porper y declined to enter on an
"investigation of this matter;" and the
Mastel' never did, nor did Mr. Justice
Levings, who made the order, direct the
Master to enter into such an investigation,
He could not, and did not, make such an
order, and the matter never came before the
Master at all.

Well, then, assuming that Mohes Chunder
had been decreed to account for the 5,000
rupees which he had received from Juggut
as the purchase-money of the estate, that
circumstance would be no reason why the
heirs of Hurrish Cbnnder should not have
the purchase made hy Juggut Chunder set
aside upon returning the amount to him.
The two causes of action are quite different,
The present suit is not in the nature of a
review of the decree which has been made
against Mohes Chunder. It is a suit against
J uggut Ohunder as a purchaser in his own
right, and not as executor of Hurrish
Chunder. The other suit was against Mohes
Chunder, to account for what he had received
as executor of Hurrish Chunder.

It appears, therefore, to their Lordships
that the Lower Court was right in declaring
that the points raised by the administration
summons, and the order and the reference to ve1'SU8

the Master, did not preclude the plaintiffs Syud Lootf AliKhan and others.
from bringing this suit against J uggut Where land which has submerged re-forms and OlIo.
Chunder. It is true that Mohes Chunder be identified as having formed part of aparticular 8/1­

wil'!made a party to the present suit, but tate, the owner of tha~ estate is entitled to it.

wheth,er it wa~ nece~sary or n~t is im- THEIR Lordships, considering the turn
material. POSSIbly this decree might have that the argument has taken do not think
been obtained against Juggut Chunder with- '
out making Mohes a party; but Mohes did \
not object to be~ng n:ade a P3l't~, and he *From the judgment of Bayley and Pundit, JJ., iil
does not appeal In this case. He IS made a Regul&rAppeal No. 401 of 1865,dated 4th JUDe \86&.
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it necessary to go at any length into this Court in the judgment now under appeal, on
case. The suit was brought by the appel- the case again coming before it upon~he

Ja.nts, the proprietors of Mouzah Muteor, in appeal of the present appellants.
'I'irhoot.agalnst the respondents, the proprie- The question of law involved in these
tors of Mouzah Ramnuggur., to recover the decisions, which is a very important one, was
pessession of a large quantity of land which brought before this Committee, in a case of
had been submerged by the river Ganges. Lopez v.Muddun Mohun Thakoor, 13 Moore,
It appear8 that the river flowed between the I. A.,il:67,*in which the principles which should
estates of the plaintiffs and the defendants, govern cases of t4is description were very
and in its course between the two estates fully discussed and elucidated, with the
there were from time to time various changes, result that it was laid down by the authority
There were two or three defined channels, of this Committee that where land which
which at times the river overflowed, and has been submerged reforms, and can be
formed a pool or lake. The land which is identified as having formed part of a parti­
the subject of the present suit was submerg- oular estate, the owner of that estate is
od, and when it first became free from water entitled to it. It is admitted by Mr. Leith,'
and reappeared, it adhered to and adjoined the Counsel for the respondents, that the
the estate of Ramnuggur, and, prima facie, authority of this case, and others which have
tho accretion was to that estate; but upon an followed it before this Committee, cannot be
inquiry made by the Judge of Patna, who disputed. Their Lordships think the prin­
went to the spot, heard evidence, and took ciples laid Iown in those cases are perfectly
great pains to survey the district, he came to correct, and are distinctly applicable to
the conclusion that the submerged land, the present; and that, if the facts are to be
although it had reformed close to Mouzah taken as they were found by Mr. Justice
Ramnuggur, was, in point of fact, land Ainslie, the judgment below must be revers­
which belonged to Mouzah Muteor, and that ed. The.ir Lordships, for the reasons they
there were means by which he could iden- gave during the argument, think it is
tify, and did identify, the land as having impossible those facts could be disputed with
been, before its diluviation, part of that any effect at their bar, and therefore both
mousah, He found those facts, and apply- law and fact are in favor of the appel­
ing the law as he understood it to the facts, lants.
namely, that when submerged land can be Mr. Leith endeavoured to distinguish
identified upon its reappearance as belonging between the lands which were the perma­
to a part.icular estate, the proprietor of that nently settled lunds of ;"futeor an I some lands
estate is entitled to it because in truth he which had been in themselves an accretion,
had never lost the land, the land was always and which were temporarily settled only with
his and the difficulty of identificutlon being the proprietor of Muteor, Their Lordships
removed by evidenoe-the land being in fact think, however, that this distinction cannot
identified-there was no reason why the prevail. There is evidence from which it
property should not be regained by him. He may be presumed that those lands accreted
,icted upon this principle of law, which had to the estate of Muteor, and it may be
been at that time affirmed by the High Court inferred from the mode of accretion that the
of Calcutta in a case in which Sir Barnes Government settled with the proprietor upon
Peacock; with two other Judges, had given the ground that they had so accreted, and
the judgment. ~~a~, however, was the therefore that he was entitled to the settle­
-udzment of a DIVlSlOll Bench; and the ment.
'Rigll Court, upon appeal in the present suit, On these grounds their Lordships thitik
decided that they were bound by ll. subse- that the judgment of the High Court must'
queut decision of n. Full Bench of the High I.be rev~r~ed, and they also think that the de­
Court which had come to a contrary con- cree originally made by the Judge of Patna
olusion and had held that land which re- before the remand is the correct decree,
appear;dunder circnmstanceslike the present, 'I'hey find there is no formal petition of
must be held to belong to the proprietor of appeal against the decree of the High Cogrt
the estate to which it had apparentlyac- which remanded the suit, hut this judgment
creted . and they remanded the cause to the ought not to be allowed to stand in the way
Judge ~f Patna, who, without altering his of the proper decree to be made in the cause,
finding on the facts, decid~d. according to and will be nullified by .the course their
this view of the law, and his Judgment was,

. as might be expected, upheld by the H~h
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Present s

The 24th November 1874.

The Hon'ble J. B. Phear, Judge.
Lease-Forfeiture-Construction.

Case No. 525 of 1874.

Special Appeal from. a decillion passed
by the Subol'dinate Judge ofDaccaAat­
ed the 20th January 1874, reoerevnq
a decision of the Additional 111oonaiff
of Jlfo01tshee,q'tknge, dated the 5th July
1873.

Dwarkanath Gangoolyand others (Defend­
ants), RespJndenls.

Baboo Kalee Molum Dase for Appellants.

Baboos Gop(d Lall Miller, Doorqa Mohun
Dass and Barna Clmr'l' Banerjee for
Respondeuta,
A. condition of forfeiture should not be extended

beyond the words in wlrich it is expressed; unless,
perhaps, it is impossible without so extending it to
give a reasonable conatruction to the instrument in
which it appears.

I THINK that sitting here as I do now
on special appeal, I ought not to disturb the
decision of the Lower Appellate Court.

The facts of the case are thus very shortly
stated by the Subordinate Judge :_H It ap­
I, pears that in 1229 B.S., the ancestor of the
" plaintiff leased out the disputed land, which
" is a very small piece of land adjoining to the
" bastooburry of the defendants,and the lease
" was in the name of Puddo Lochun alone.
"But the two brothers of Puddo Lochun
I, '8'ho were joint in property and family
II continued to be in possession of the, land.
" In the like manner., the heirs of Puddo
" Lochnn, with the sons and heirs of his two
'I brothers, have been in possession. Soon
I,after the members of the family having

." increased in number, the sons of Puddo

Lordehips propose to take, oie., humbly to \ " Loc.hul?- for, sake of conv~nience. having le.ft
advise Her Majesty to reverse the judgment "the1r sister'a sons to enJOy.the1r share m
of the High Court now under appeal, and "the bastoobarry, removed .to some other
tho second judgment of the Zillah Judg~, "place, and the sons and hell'S o~ t?O t,,:o
and to direct a decree to be made in the suit "brothers of Puddo Loohun are atill in their
to the effect of the origiual decree of the "original residence." . .
Zillah Judge. Tho respondents mustJlay It must be add~d that the suit 113 brought
the costs of the litigation in India, and Of by the lessors against not only the sons and
this appeal. heirs of the two brothers of Puddo Loohun,

who are still living in the original residence,
but also against the direct heira of Puddo
Lochun himself. And these latter assert in
defence that the property is theirs, and that
the other defendants are in possession thereof
with their leave and license.

On these facts, and the evidence in the
case, the Subordinate Judge has raised the
inference of fact that the original pottah was
intended by the lessors. to be for the benefit
jointly of Puddo Lochun, who was alone
named as lessee, and his brothers who were
jointly in possession of the baree with him.
I am not prepared to say that there is any
error of law in this conclusion of the

Ram Nursingh Chuckerbutty and others Subordinate Judge. The words of the lease,
no doubt" if construed strictly, must be taken

(Plaintiffs), Appellants, to mean that the lease was granted to Puddo
Lochun himself alone and his immediate
personal heirs. But the circumstances of
Hindoo society and the moue in which Hin­
doo property is so commonly held i~ this
country, may very properly justify the con­
clusion which the Subordinate Judge has
drawn from all the facts of the enjoyment
of the property under the lease, namely, the
conclusion that notwithstanding the narrow­
ness of the words of the lease itself it
was intended to operate in favor of Puddo
Loohun and his brothers who were living
with him. But it seems to me that on this
appeal it is not necessary for me judicially
to determine this question. The lease un­
doubtedly according to its terms operates in
favor of those of the defendants who are
the direct descendants of Puddo Lochun,
and they cover, if necessary, the other defend­
ants with the protection of their leave and
license. This being so, the only question
that is left in the case is the question whe­
ther the condition that appears in the. lease
has the effect on the facts, and in the events
which have occurred of putting an end to the
lease altogether.

The Lower Appellate Court has not in
express words stated that it has given atten­
tion to this point. But the first Court
says :-" It has been said that the plain
"words-of the pottah indicate that t~

"I¥ant would fail on Puddo Lochun leaving




