
18(36 remove the girl from her present custody woiild bo to expose her 
method and mode of life for wMcb lier up-bringing and course 

JosHŶ lssAM two-and-a-halC years has rendered her wholly
‘ unfit. I  think I should be doing a wrong to the child if, upon the 
facts before me, I were to make an order to restore her to her 
parents.

This rule must therefore be discharged.

Sale , J. (lo ?tlr. Dumie.)—Do yon press for costs ?

Mr. Dunne.—I am instructed to press for costs.

Bx\LE, J .— Then the rule -will be discharged with costs.

Ride discharged with cods. 
Attorney for the petitioners : iisibn iV. G. Hay.

Attorney for Mr. and Mrs. Allen : Mr. 0 . A . Hniith.
0. E. G.
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CRIMINAL REFEIiE^^CE.

Before Mr, Jimllci Macpliei'son and Mr. Just'we Barwjee.

S H A M A  (C o m p l a in a n t )  y. L E C H H U  S H B K H  ( A coused.)®

Sqitembai' 9. Cattle Trespass Act ( I  o f  1871), sections 30 to S3— S2)eoial jtmsdictlon—Cri- 
-----------------  minal Procedure Code {Aet X  of 1883), section 1, seotion 102—Transfer

o f  Criminal Case.

Tiie iui'isdiction couforrec! by sections 20 to 23 of tlio Cattio Treiiipass Act 
(I  of 1871) is a speuial jurifidiotion, and, as siicli, it is under seotion 1 of the 
Oriminiil Prooeduve Codo (Act X ot 1882) iiuaffectofl by its provisions ; and, 
tlicroforo, section 193 docs not autliorizo tlio transfer of a oaso to wliiuh sco- 
tions 20 to 23 o f the Cattle Trespass Aot applj’ .

This was a reference under section 438 of the Criminal Proce
dure Code (A ct X  of 1882) by the Sessions Judge of Mymensiiigh. 
The facts of the case appear from the following letter of refer
ence

“ Inthisoiise one Shama uomplaiued before Deputy Magistrate Qanga

* Oriniinal Reference No. 236 of 1895, made by B. H. Anderson, Esq.', 
Sessions Judge of Mymensiiigh, dated the 28th and 29th August 1895, agninst 
the order passed by the Bench Magistrates of Mymensingh, dated the Ilth 
June 1896.
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Naraiii Boy, oxeroising' first class powers, that tha petitioner Leohliu Sliokh 
and others had wrongfully impoiraded some cattle of herfl. The oomplainant ~  
was esainineil, the case was made over to tha Bench for diapoaal, and Loohlm 
(petitioner) was summoned. Tha Bench sontfnced liirn, under section 22 of 
the Cattle Tre.spasa Act, to pay a fine o f Rs. 16, <ir sufifer simpla iinpriaoaiiient 
f o r  o n e  month in default. An appeal svas dismissed by the Depnty Magis
trate vested with appellate powers.

“ The Bench, it seems, had no jiiriadiotion to deal with this case. The 
Magistrate referred to in section 22 of the Act is apparently the Magistrate of 
the District, or any Magistrate authoi'ized to receive and try charges without 
reference to the Magistrate of the District. Cf. section 20,

“ I would rot have referred this case simply because the order was in on 
illegal fomi, and I cannot but admit that no injury has been done by an order 
being passed by a Bench which had no jurisdiction ; hut as it seems to me 
neither the District Mngistrnto who transferred the case, nor the petitioner 
who raised no objection to the jurisdiction of the Bench could give jurisdic
tion, 'vheu Ihc law itself did not, in a gi(a,s;-pennl mutter, I am bound to refer 
the ciise.”

So one appeared at the heai'ing of the referenoo.

The judgment o f the High Court (M a c ph e r so n  aiKl Ba n e r .teb , 

JJ.) was ns follows :—

We must hold that the Bench of Masjistratc.s had no jurisdic- 
tioutotry tlii.s case, which was brouglit under section 20 of the Act,
1 of 187!, by lihe complainant, -who complained of the illegal 
seizui'eofher cattle. The jurisdiction conferred by sections 20 to 23 
oftheActon the Magistrate of the District, or a Magistrate autho- 
riiiedto receive and try charges without reference by tha Magistrate 
of the District, is, wo think, a special jurisdiction, and as .such, it is 
by spotion 1 of the Code unaffected by the provisions o f the Code. 
Section 192 of the Coiledoes not, therefore, authorize the transfer 
of a case to which sectious 20 to 2o o f the Act I  o f 1871 apply to a 
subordinate tribunal. There is, we inay add, no provision for an 
appeal in such a case, which is y?<rt.w'-civi], and we think it is clear 
tliat the jurisdiction was intended to be limited to the Magistrates 
specially referred to. The case of Tn the matter o f  KdaMiMundnl 
(1) supports this yiew.

We may add that the Bench o f Magistrates has entirely mis
taken the nature of the case, and has treated the act charged as a 

(1) 2 0. L. R., 607.

1895

Sham A 
r.

LKonriu
S h e k i i .
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S l I E K H ,

criminal offence punisliable with fine, and imprisonment in default 
of payment of the fine. The sections in question only authorize 
the award o f reasonable compensation, not exceeding Rs. 100, to 
the complainant for any loss caused by the illegal seizure. The 
order does not appear to have Ixion made with reference to any loss 
so caused.

The order will be set nsido and the fine, if  realized, refunded, 
s. c. B.

APPELLATE CIVIL.

1895 
Septemher 9.

Before Mr. Justice Prinaep and Mr. Justice GJiose.

RADHA PBaSI-IAD SINGH BAHADUR (P l a in t if f ) », RAM- 
KHELAWAN SINQ-H and  OTrtRBs (DRPESnANTs) :

AND

SIIAMLAL SINGH and others (Defendants) i*. RADHA PERSHAD 
SINGH BAHADUR (Pl.m ntifp).*

nhnlii Law—•Joint family—■Mitahahara hi'o ~Joiiit property^ LiaMUli/.of 
to sale in execution o f duovee arjainsl one immhei' o f a family—Oi'vil Pro
cedure Code (Ace X I V  o f 1SS3), sections 278, 2S0 and gSS—Suit for 
declaration o f liahilily to sale in execMion— Limitation—Res juclioata. 

In exo>;;il,ion of a decree for rent again-it a lotiSL'o, who was one of tho 
mombei's o f a joint Hin In family goveniol liy thn Mitaksliai'a law, properly 
other than the tftiiure was attached by the dooree-lioklor. Objection was 
raised under aoetion 278 of the Civil Prooo.luve Code by other memboria, 
a,ud au ovdcL’ was passed under Boctioii 280 releasing the intoreat of all 
memhevs exocpl tUo lessee. Within one year o f tko order, the present auit 
Was brought by tlio docroo-liolder to bring to sale the whole proportj', on 
the ground that all the defendants hein^ inembers o f a joint family were 
benefited by the lease, and were liable for ihe do(3retaI money. The defendant 
pleiidod, inter alia, that the suit was barred by ren Judiaata, and that the 
auita decreed having heeii for rents of the years 188-1 to 1887, the present 
suit brought in 1891 against the additional parties was barred by limitation,

Held (per P h i n s e p  and Qnosio, JJ.) that the suit would lie, and neither 
the plea of limitation nor the bar of res judicata was applicable to it.

E M  {per PniNSEP, J.)— Sections 278—283 of the Civil Procedure Oode con
template the liability o f the property to sale, because of its hein '̂ the property

“ Appeals from Original DooreoNos. 261 and 304 o f 1892, against the decree 
of Babu Ahinaah Chunder Mitter, Subordinate Judge of Shahabad, dated the 
27th of June 1892.


