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(18th of J u n e 1813), and considered it j u s t t h a t t h e p a y m e n t of t h e m o n e y due 
to t h e plaintiffs, u n d e r t h e first mor tgage bond, shou ld p recede t h e p a y m e n t of 
t he money due to B a b o o M u k u n d Lal , u n d e r t h e ikrarnama executed on t h e 
5 t h of December 1800, by Raja R u n Buhadoor , in lieu of secur i ty ; and t h a t 
after [21] t h e s u m due on t h a t ikrarwina was paid, t h e s u m d u e u n d e r t h e 
second bond should be l iquidated. T h e Cour t therefore ordered t h a t t h e 
plaintiffs should first receive from the jageer of t h e Ra j a t h e s u m of 24 ,170 
rupees , being the sum due under the first bond execu ted in the i r f avour ; t h a t 
B a b o o M u k u n d La l should receive t he whole of t h e m o n e y due to h i m u n d e r 
t h e ikrarnama; after wh ich t h e plaintiff should receive t h e b a l a n c e of 56 ,586 
rupees , 12 anas , 3 gundas , 2 cowries . 

B a b o o M u k u n d La l demised, after hav ing preferred an appeal from th i s 
decis ion, aga ins t R a j a R u n B u h a d o o r a n d t h e o t h e r r e s p o n d e n t s , t he he i r s of 
t h e or iginal plaintiffs, w h o also h a d died ; a n d w a s succeeded by t h e p re sen t 
appel lant , h is son and heir . T h e appel lan t s ta ted , t h a t t h e or iginal plaintiffs 
were s e r v a n t s of t he Raja , and t h a t t h e t w o mor tgages executed b y h i m were 
n o t LifsH fide t r an sac t i ons ; and t h a t t h i s su i t had been i n s t i t u t e d by t h e m , w i t h 
t h e consen t of t h e Raja , wi th a view to defraud h im of t h e s u m due to h im 
u n d e r a decree of t h e Sudder D e w a n n y A d a w l u t ; w h i c h he p leaded shou ld 
have t he preference to any o the r claim. H e therefore p r a y e d t h a t t h e Ra j a 
m i g h t be compelled to pay h im the full a m o u n t due to h i m u n d e r t h e above 
decree, before t h e s u m s declared to be due to t h e he i r s of t h e or ig inal plaint i f fs 
were paid. 

T h e r e sponden t s having failed to appear t o defend t h e case , t he a p p e a l was 
decided ex parte. The Cour t (present C. S m i t h and W . B . M a r t i n ) on con ­
siderat ion of all the c i r cums tances of t he case, were of opinion t h a t t h e P r o ­
vincia l Cour t of Bena re s were not au thor ized , four y e a r s after t h e p a s s i n g of a 
decision of t h e Sudder D e w a n n y Adawlut , to give to a n y d o c u m e n t filed by t h e 
plaietiffs a preference to such decree, a n d t h a t t h e appe l lan t was ent i t led t o 
rece ive every rupee which was due t o h im u n d e r t h a t decree, before t h e h e i r s 
of t h e original plaintiffs received any par t of t he i r debt . T h e y therefore a m e n d e d 
t h e i r decision of t he Prov inc ia l Court , and ordered t h a t t h e appe l l an t s h o u l d 
first receive t he s u m due u n d e r t he former decision, passed in favour of h i s 
fa ther , from the proceeds of t h e Ra ja ' s jagecr, and t h a t t h e he i r s of t h e or ig ina l 
plaintiffs should then receive t he s u m decreed to t h e m by t h e P rov inc i a l C o u r t . 

[22] B A B O O R A M G H O S E , Appellant υ. Κ A L E E P E H S H A D G H O S E ( F O B H I M S E L F 

A N D HIS M1NOK SON BiSHUMBElt GliOSE), A N D DEB NATH GHOSE, 
Respondents. (1825. Feb. ϋί/ι.) 

Claim by appellant to recover a sum of money on a bond The bond being given in 
lieu of principal and interest due on two former bonds, which were executed in favour 
of the plaintiH, while be was acting as Mokhtar and guardian of the parties bound by 
them, and the third bond being also executed under similar circumstances, the Court 
rejected bis claim. 
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J £ A B O O R A M G H O S E ins t i t u t ed th i s ac t ion on t h e 25 th of N o v e m b e r 1818, 
in t h e P rov inc i a l Cour t of Calcu t ta , to recover from tho r e s p o n d e n t s t h e 

s u m of 10 ,241 rupees , 8 ana s , 11 gundas , being the pr incipal and in te res t due 
on a kistbundee, or bond payab le by i n s t a lmen t s . H e s ta ted , in his pe t i t ion 
of plaint , t h a t t h e s u m of 5,825 rupees , was due to h im under t w o bonds exe-
ouied by G o u r e e C h u r n Ghose , t he father of Kalee P e r s h a d Ghose , and D e b 
N a t h Ghose , and R a m R u t t o n Ghose , deceased, in t he years 1207 and 1208, B .S . ; 
t h a t t h e pr inc ipa l and in te res t of t h a t debt in the year 1219, B . S., hav ing 
a m o u n t e d to 11 ,650 rupees , Kalee P e r s h a d Ghose , R a m R u t t u n Ghose , and D e b 
N a t h Ghose , paid to h im in cash t h e s u m of 525 rupees , bu t being u n a b l e t o pay 
t h e ba lance a t o n e i n s t a l m e n t , they , on t he 3rd of Bhadoon 1219, B. S., e n t e r e d 
in to a kistbundee or bond, p romis ing to pay the ba lance 11,125 rupees , wi th 
i n t e r e s t a t t h e r a t e of 12 per cent, per annum, a t several i n s t a l m e n t s , by t h e 
m o n t h of Chyl 1222, B . S.; t h a t t h e y had paid h im a por t ion of t he debt , bu t 
refused to pay t h e ba lance which , with in teres t u p to t h e m o n t h of Kartick 1225, 
B . S., a m o u n t e d to t he s u m cla imed. H e therefore ins t i tu ted th i s ac t ion to recover 
t h e said s u m from Kalee P e r s h a d Ghose and D e b N a t h Ghose , w h o s i g ^ ^ ^ t h e 
bond on t he i r o w n behalf, and from B i s h u m b e r Ghose ( the m i n o r son of Ka lee 
P e r s h a d G h o s e t h r o u g h his fa ther and guard ian) , and t h e aforesaid D e b N a t h 
G h o s e , t he donees and o c c u p a n t s of tho proper ty of R a m R u t t u n Ghose , w h o 
demised in 1223 , B . S., after hav ing m a d e over to t h e m t h e whole of his 
p rope r ty by a deed of gift. 

Ka lee P e r s h a d G h o s e for himself and his son, and Dob N a t h G h o s e for 
himself, denied t h a t t h e y and R a m R u t t u n Ghose had e i ther executed t h e bond 
pleaded by the plaintiff i n 1219, B . S., or t h a t they had ever paid h im a n y s u m s 
on such a .bond : declar ing t h a t the i r father Gouree C h u r n G h o s e being affected 
[23] wi th t h e palsy, and deprived of his senses in 1207, B . S., died in t h a t year , 
w h e n the plaintiff was appointed the i r guard ian , and had the sole con t ro l of 
the i r all'.iirs, and had nevor given any account of his gua rd i ansh ip u p to t h e da t e 
of t he i r a n s w e r , a n d t h a t he , hear ing t h a t t h e y had it in con t empla t i on to 
in s t i t u to a su i t aga ins t h im to compel h im to render an accoun t of the i r p rope r ty , 
had ins t i tu ted the p resen t ac t ion to forestall the i r claim ; t hey also pleaded, t h a t 
t h o u g h Kalee P e r s h a d G h o s e had come of age in 1219, B . S., t h e plaintiff had 
sti l l t h e m a n a g e m e n t of t he concerns of t h e family, and he was to ta l ly u n ­
acqua in t ed wi th t h e s t a t e of his affairs ; and t h a t therefore if t h e plaintiff had 
t aken a d v a n t a g e of the i r ignorance to m a k e him a n d his t w o b ro the r s , who 
were sti l l minors , sign any b o n i , it could no t be held valid in a Cour t of Ju s t i ce . 

T h e plaintiff in his re joinder declared t h a t Gouree C h u r n Ghose executed 
t h e first bond before his dea th , in 1207, B . S , and t h a t his widow M u s s u m m a u t 
S u n k u r e e Dossee , t h e m o t h e r of t he defendants , a n d R a m R u t t u n G h o s e 
deceased, bor rowed t h e money on the second bond in 1208, B . S., and signed it 
in he r own n a m e , on behalf of her sons , and t h a t he, hav ing been removed from 
t h e g u a r d i a n s h i p in 1216, B . S., t h e defendants *h id t h e sole cont ro l of the i r 
affairs from 1217, B . S. 

T h e de fendan t s in reply denied t h a t t h e plaintiff had been removed from 
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t h e guard iansh ip in 1216, B . S., and chal lenged h i m to p roduce a n y faraghuttee 
or o the r documen t t o prove t h a t he had set t led t h e a c c o u n t s of h i s g u a r d i a n s h i p . 
They pleaded t h a t t h e original bond of 1208, B . S., could n o t be cons idered a s 
binding on t h e m , even if executed, as the i r m o t h e r h a d n o a u t h o r i t y to execute 
a n y deed on the i r behalf whi le t h e y were u n d e r t h e g u a r d i a n s h i p of t h e plaintiff. 

T h e Senior J u d g e of t he Prov inc ia l C o u r t of Ca lcu t t a , on pe rusa l of t h e 
pleadings a n d d o c u m e n t s filed by t h e par t i es in proof of t he i r respec t ive c la ims , 
c a m e to t h e following decision. H e observed, t h a t i t appeared from t h e evi­
dence t h a t Gouree C h u r n G h o s e executed a Mokhtarnama on t h e 1 4 t h of Aghun 
1206, B . S. (27th of November A. D . 1799), whereby h e appoin ted t h e plaintiff 
t h e mokhtar or manage r of all his affairs, and t h a t after t h e d e a t h of Gouree 
C h u r n Ghose aforesaid, t h e plaintiff was , on t h e s t r e n g t h of t h e Mokhtarnama 
aforesaid, appointed guard ian of t he chi ldren of t h e deceased, u n d e r a sunnud 
issued to him by [24] t h e Judge , da ted t h e 8 t h of August , A. D . 1801 (25 th 
Sawun 1208, B . S.), and t h a t though the m i n o r i t y of Ka lee P e r s h a d , o n e of tho 
defendants , expired in 1219, B . S., it did no t appea r t h a t t h e plaintiff had ever 
rented any a c c o u n t of h is t rus t , or t h a t he h a d been exonera ted from t h e 
charge . T h e plaintiff was unab le to p roduce a n y a c c o u n t s to p rove t h a t a n y 
t r an sac t i ons regarding money had ever t aken place be tween h im and t h e fa ther of 
t h e defendants . As therefore t h e plaintiff had t h e m a n a g e m e n t of t h e con­
cerns of t he family of t he defendants from 1206, B . S., to t h e alleged t i m e of 
execut ing t h e bond, which formed the ground of t he p resen t ac t ion , t h e Senior 
J u d g e considered t h e bond said t o have been execu ted in 1207, B . S., inval id , 
from the fact of t h e plaintiff having the sole con t ro l of t h e affairs of G o u r e e 
C h u r n , t he alleged wri ter thereof. T h e bond of 1208, B . S., he also declared 
could no t be held as binding on t h e defendants , as t he i r m o t h e r h a d no a u t h o r i t y , 
t o execute it on the i r behalf. These bonds therefore being held to be inval id 
and the plaintiff being unab le to p roduce a c c o u n t s to s h e w t h a t t h e deb t 
specified in t h e m had ever been incurred by t h e d e f e n d a n t s or t he i r fa ther , form­
ed sufficient g rounds , he t h o u g h t for exempt ing t h e de fendan t s from respon­
sibil i ty under t h e bond said to have been executed by t h e m in 1219, B . S., 
i ndependen t ly of t h e s t rong p re sumpt ion which existed t h a t t h e plaintiff h a d 
t a k e n advantage of his capac i ty of gua rd i an to induce t he defendan t Ka lee 
P e r s h a d Ghose and D e b N a t h Ghose , and the i r deceased b r o t h e r E a r n E u t t u n 
G h o s e , t o pu t their n a m e s to t h e Kistbundee. H e therefore passed a decis ion 
on t h e 11 th of November 1812, d ismiss ing t h e c la im of t h e plaintiff wi th cos t s . 

An appeal being preferred from th i s decision, by t h e plaintiffs, to t h e 
S u d d e r D e w a n n y Adawlut , t h e Cour t (present G. S m i t h ) on cons ide ra t ion of 
t h e facts of t he case, concurred in t he reasons which guided the Senior J u d g e 
of t h e P rov inc i a l Cour t in dismissing the claim, a n d accordingly confi rmed his 
decision, a n d dismissed the appeal w i th cos t s . 
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