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obta ined a final decision from the Cour t of Sudder D e w a n n y A d a w l u t uphold ing 
t h e gift, h,e ins t i tu ted th i s act ion to recover possession of t h e land in ques t ion . 

T h e defendants resisted t he claim, and s t a ted t h a t t h e land formed a por t ion 
of the i r B i rmoo te r land ; and t h a t K i s h e n K i n k u r , t h e b ro the r of t h e plaintiff, 
having dispossessed t hem from the land in ques t ion , t h e y regained possess ion 
u n d e r a s u m m a r y decree, which left to t he fa ther of t h e plaintiff t h e opt ion of 
suing t h e m to es tabl i sh his right t he re to . T h e y pleaded t h a t as t h e plaintiff 
had al lowed so long a period as 17 years to elapse, du r ing which t h e y had held 
u n d i s t u r b e d possession of t h e land, w i thou t i n s t i t u t i ng h i s ac t ion , t h e cogn izance 
of t h e sui t w a s now barred by t he rule of l imi t a t ions . 

T h e Prov inc ia l Cour t of Ca l cu t t a c a m e t o t h e following decision, after 
perus ing t h e pleadings and d o c u m e n t s filed by t h e pa r t i e s . T h e y observed 
t h a t t h e evidence produced by tho plaintiff was insufficient t o es tab l i sh h is r igh t 
t o t h e land in ques t ion , and t h a t as ne i the r t h e fa ther of t h e plaintiff, no r t h e 
plaintiff himself, had avai led themse lves of t h e pe rmiss ion g r an t ed by t h e 
s u m m a r y decision of t h e J u d g e of Zi l lah M i d n a p o o r , on t h e 1st of Augus t 
1796.. ' tfnfirmed by t h e Provinc ia l Cour t of Ca l cu t t a on t h e 11 th of S e p t e m b e r 
1797, t o ins t i tu t e a sui t to prove the i r r igh t to tho land ti l l t h e 3 0 t h of 
J a n u a r y 1815, t he cognisance of t h e sui t w a s now bar red by t h e ru le of 
l imi ta t ions , conta ined in sect ion 14, regula t ion 3, 1793 , a n d regula t ion 2 , 
1805 , for t h e C o u r t did no t hold t he plea of t h e d i spu tes be tween t h e plaintiff 
and h is bro ther sufficient to reserve to h im his r igh t of ac t ion . A j u d g m e n t 
was [19] accordingly passed in favour of t h e de fendan t s on t h e 6 t h of April, 
1 8 2 1 , d ismiss ing t h e claim of t h e plaintiff wi th cos ts . 

T h e plaintiff appealed from th i s decision, bu t t h e C o u r t of Sudder D e w a n n y 
Adawlu t (present C. Smi th) seeing no reason for a l te r ing it, passed a final deci
sion confirming it, and dismissed t he appeal w i th cos ts . 

Whi le t h e appeal was still pending, a pet i t ion was p re sen t ed t o t h e 
C o u r t by Kishen Kinkur , the bro ther of t h e appe l l an t , c l a iming t o s h a r e 
equa l ly with him in the proper ty of Earn K a u n t , t he i r fa ther , a n d p r a y i n g t o 
be al lowed to carry on t he appeal jo iut ly wi th h im . As t h e decision of t h e 
P r o v i n c i a l Court was confirmed, t he Cour t did not pass a n y pa r t i cu la r o rder 
on his peti t ion. 

B A B O O R A M D O S S ( H E I R O P B A B O O M U K U N D L A L , D E C E A S E D ) , Appellant 

v. R A J A - R U N B U H A D O O R S A H E E , B A B O O K U L A H U L S I N G ( S O N O F 

D U N K A S I N G , D E C E A S E D , A N D B A N O O J Y E L A L S I N G ( S O N O F P E R T A U B 

S I N G , D E C E A S E D ) , Respondents. (1825 . Jan. 27th.) 
In an action for the recovery of a debt due on mortgaged property a third party 

appears and claims a large sum under a decision of the Sudder Dewanny Adawlut. 
The Provincial Court awardod to plaintiffs a certain part of their claim ; after that 
was paid it was ordered that the holder of the decree of the Sudder Dewanny Adawlut 
should receive what was due thereon, and that the plaintiffs should then receive the 
balance of their claim. 

The third party appealing to the Sudder Dewanny Adawlut, it was ordered that he 
should receive the whole of the sum due under the decrre, before the plaintiffs wore 
paid any part of their debt. 
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J ^ U N E A S I N G H a n d P e r t a u b Sing ins t i tu ted a sui t in t h e Prov inc ia l C o u r t 
of B e n a r e s , on t h e 19 th of F e b r u a r y , 1819, to recover from Ra ja R u n 

B u h a d o o r S a h e e t h e s u m of 65 ,581 rupees , s t a t ing t h a t t h e Raja executed a bond 
in t h e year 1213 , F . S., in the i r favour for money lent, &c , to t he a m o u n t of 
24 ,000 rupees , and mor tgaged to them his jageer ; and provided t h a t t hey should 
hold possess ion thereof t i l l t h e sum due to t h e m should be l iquidated from t h e 
proceeds of t h e jagecr ; t h a t as t h e Raja had no t given t h e m possession in 1220, 
F . S., t h e y t h r e a t e n e d t o sue h im to recover the i r money ; on which h e en te red 
in to a fresh bond , mor tgaging t h e jagecr for 65 ,581 rupees , which , on a se t t l e 
m e n t of a c c o u n t s , appeared t o be t h e sum- due t o t h e m , and p u t t h e m in 
possess ion. B u t t h a t as t h e y had discovered t h a t he was about to mor tgage t he 
jagecr t o a n o t h e r person, t h e y ins t i tu ted th i s sui t to recover w h a t w a s d u e to 
t h e m u n d e r t h e bond. 

Ra ja R u n B u h a d o o r Sahee acknowledged t h e execut ion of t he bond for 
65 ,581 r u p e e s ; bu t pleaded t h a t t h a t s u m w a s not now [20] due u n d e r t h e bond, 
as t h e plaintiffs m u s t h a v e r e p a i d themselves par t of the deb t from t h e proceeds 
of t h e e s t a t e . H e s ta ted t h a t t h e said ja.geer was his only jaidad and t J ^ i t h e 
plaintiffs h a d engaged to pay off his o the r debts , and to m a k e h im an a l lowance 
from t h e proceeds of t h e jagecr for h is suppor t , bu t t h a t as they had neglect
ed to fulfil t he i r engagemen t s , and the jagecr was abou t to be sold in sat is fact ion 
of a decree ob ta ined aga ins t h im by B a b o o M u k u n d La l , he, to preserve t h e 
jageer, h a d negot ia ted a mor tgage thereof wi th Ra ja O o d w u n t Sing, wh ich 
coming t o t h e plaintiffs ' ea r s had caused t h e m to in s t i t u t e th i s sui t . 

T h e plaintiffs in reply s t a ted t h a t they only wished to recover wha t , on an 
a d j u s t m e n t of a c c o u n t s , m i g h t appear due to t h e m . 

A pe t i t ion was presen ted to t he Court whi le the case was still pend ing by 
B a b o o M u k u n d La l , who s ta ted , t h a t he having sued Raja Run B u h a d o o r in 
t h e Zi l l ah C o u r t of Mi rzapore , to recover a s u m of money due to h i m by t h e 
Raja , h e ob ta ined a decree in his favour on t he 11 th of F e b r u a r y , 1 8 0 9 : t h a t 
t h e Ra j a wishing to appea l therefrom, ins tead of furnishing secur i ty , executed 
an ikramama on 5 t h of December J 809, engaging no t to sell, mor tgage or 
o t h e r w i s e a l i ena to his jagecr till tho s u m decreed aga ins t h im was paid : t h a t 
t h e said decree hav ing been confirmed by the Sudder D e w a n n y Adawlu t on t h e 
2 0 t h of J u n e 1817, a largo sum was now duo to him from tiio de fendan t ' s jagecr 
which h e con tended o u g h t to he l iquidated before a n y o the r deb ts could be paid 
by t he es t a t e . He s ta ted t h a t tho plaintiffs were se rvan t s of tho Raja , and t h a t 
t h i s ac t ion h a d been got u p by t h e conn ivance of t h e Raja , in order to defraud 
h i m of h i s due , a n d prayed t h a t t he decision in th is act ion might no t pre judice 
h i s c l a im. 

T h e case was submi t t ed to a rb i t r a to r s , w h o gave in an award , whereby i t 
a p p e a r e d t h a t t h e s u m of 56,586 rupees , 12 anas , 3 gundas , 2 cowries , w a s 
d u e by Ra ja R u n B u h a d o o r to t h e plaintiffs, u p to t h e end of Bhadoon 1225 , 
I \ S . T h e Cour t observed t h a t t he first mor tgage 'bond executed by t h e Raja in 
favour of t h e plaintiffs was da ted 1st Jecl, 1 2 1 4 , B . S. (22nd at May 1807)%ud 
t h a t t h e second m o r t g a g e bond was dated 5 th fcaivun Budee, 1220, B . S., 

15 



4 Sel. Sep. 21 BABOO RAM GHOSE v. K. PERSHAD GHOSE, &C. [1825] S.D.A., Bengal 

(18th of J u n e 1813), and considered it j u s t t h a t t h e p a y m e n t of t h e m o n e y due 
to t h e plaintiffs, u n d e r t h e first mor tgage bond, shou ld p recede t h e p a y m e n t of 
t he money due to B a b o o M u k u n d Lal , u n d e r t h e ikrarnama executed on t h e 
5 t h of December 1800, by Raja R u n Buhadoor , in lieu of secur i ty ; and t h a t 
after [21] t h e s u m due on t h a t ikrarwina was paid, t h e s u m d u e u n d e r t h e 
second bond should be l iquidated. T h e Cour t therefore ordered t h a t t h e 
plaintiffs should first receive from the jageer of t h e Ra j a t h e s u m of 24 ,170 
rupees , being the sum due under the first bond execu ted in the i r f avour ; t h a t 
B a b o o M u k u n d La l should receive t he whole of t h e m o n e y due to h i m u n d e r 
t h e ikrarnama; after wh ich t h e plaintiff should receive t h e b a l a n c e of 56 ,586 
rupees , 12 anas , 3 gundas , 2 cowries . 

B a b o o M u k u n d La l demised, after hav ing preferred an appeal from th i s 
decis ion, aga ins t R a j a R u n B u h a d o o r a n d t h e o t h e r r e s p o n d e n t s , t he he i r s of 
t h e or iginal plaintiffs, w h o also h a d died ; a n d w a s succeeded by t h e p re sen t 
appel lant , h is son and heir . T h e appel lan t s ta ted , t h a t t h e or iginal plaintiffs 
were s e r v a n t s of t he Raja , and t h a t t h e t w o mor tgages executed b y h i m were 
n o t LifsH fide t r an sac t i ons ; and t h a t t h i s su i t had been i n s t i t u t e d by t h e m , w i t h 
t h e consen t of t h e Raja , wi th a view to defraud h im of t h e s u m due to h im 
u n d e r a decree of t h e Sudder D e w a n n y A d a w l u t ; w h i c h he p leaded shou ld 
have t he preference to any o the r claim. H e therefore p r a y e d t h a t t h e Ra j a 
m i g h t be compelled to pay h im the full a m o u n t due to h i m u n d e r t h e above 
decree, before t h e s u m s declared to be due to t h e he i r s of t h e or ig inal plaint i f fs 
were paid. 

T h e r e sponden t s having failed to appear t o defend t h e case , t he a p p e a l was 
decided ex parte. The Cour t (present C. S m i t h and W . B . M a r t i n ) on con 
siderat ion of all the c i r cums tances of t he case, were of opinion t h a t t h e P r o 
vincia l Cour t of Bena re s were not au thor ized , four y e a r s after t h e p a s s i n g of a 
decision of t h e Sudder D e w a n n y Adawlut , to give to a n y d o c u m e n t filed by t h e 
plaietiffs a preference to such decree, a n d t h a t t h e appe l lan t was ent i t led t o 
rece ive every rupee which was due t o h im u n d e r t h a t decree, before t h e h e i r s 
of t h e original plaintiffs received any par t of t he i r debt . T h e y therefore a m e n d e d 
t h e i r decision of t he Prov inc ia l Court , and ordered t h a t t h e appe l l an t s h o u l d 
first receive t he s u m due u n d e r t he former decision, passed in favour of h i s 
fa ther , from the proceeds of t h e Ra ja ' s jagecr, and t h a t t h e he i r s of t h e or ig ina l 
plaintiffs should then receive t he s u m decreed to t h e m by t h e P rov inc i a l C o u r t . 

[22] B A B O O R A M G H O S E , Appellant υ. Κ A L E E P E H S H A D G H O S E ( F O B H I M S E L F 

A N D HIS M1NOK SON BiSHUMBElt GliOSE), A N D DEB NATH GHOSE, 
Respondents. (1825. Feb. ϋί/ι.) 

Claim by appellant to recover a sum of money on a bond The bond being given in 
lieu of principal and interest due on two former bonds, which were executed in favour 
of the plaintiH, while be was acting as Mokhtar and guardian of the parties bound by 
them, and the third bond being also executed under similar circumstances, the Court 
rejected bis claim. 
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