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Provinc ia l Cour t of P a t n a , dated t h e 7 th of M a r c h 1 8 2 1 , and d ismissed t h e c la im 
of t h e responden t t o t h e moie ty in ques t ion . As t h e r e s p o n d e n t h a d o b t a i n e d 
possession thereof in execution of tho decision of t h e P rov inc i a l Cour t , i t w a s 
ordered t h a t possession should be immedia te ly res to red t o t h e a p p e l l a n t s ; t h a t 
t h e responden t should accoun t to t h e m for t he m e s n e profits for t h e t i m e s h e 
h a d possession, t h a t she should receive t he s u m deposi ted in t h e Zi l lah C o u r t ; 
t h a t t h e appe l lan t s should pay to her t he ba lance due for in te res t u p t o t h e 
19th of Sep tember 1815, and t h a t the r e sponden t should pay t h e cos ts of sui t . 

A B B H N U N D E E M U S T O F E E , Appellant v. D O O B G A D O S S A N D K A S H I 

G U T T E E ( H E I R S O F J U G M O K U N S I N G , D E C E A S E D ) , Respondents. 

(1825. Jan. 15th.) 

The respondent repaired an embankment whereby the land of the appellant was laid 
under water. On the suit of the latter, it appearing that the embankment was not in 
existence when tho parties purchased their estates, the Sudder Dewanny Adawlut 
Screed that the embankment should be broken down, and awarded damages to 
the appellant. 

r j l H I S sui t was ins t i tu ted by Abeh N u n d e e Mustofee , in t h e Zi l lah C o u r t of 
Bee rbhoom, to compel J u g m o b a n Sing, Z e m i n d a r of p e r g u n n a Aleenugur , 

to cut a bund, or embankment , which , by confining t h e wate r , i n u n d a t e d 12 bee­
gas, 9 co t t a s of land bolonging to mouza S u t h u r e a , h i s e s t a t e , t h e r e b y depr iv ing 
h im of t h e produce of tho said land, and to recover t h e sum of 25 rupees , 6 
a n a s , 15 g u n d a s tho produce of t h e said land for t h e year 1222, B . S. H e 
pleaded t h a t t he former Z e m i n d a r [ 1 1 ] had al lowed t h e bund to fall to decay 
abou t 50 or 55 years before, and t h a t t he defendan t had no r ight to repa i r it 
t o h is prejudice. T h e defendant s ta ted t h a t he had bui l t u p t h e bund on t h e 
si te of an old e m b a n k m e n t : and contended t h a t h is r igh t t o build it, t h o u g h 
d o r m a n t , was no t e x t i n c t : and t h a t as he had done so wi th a view t o his own 
profit, and no t to injure tho plaintiff 's p rope r ty , h i s r igh t to do so was 
unques t ionab le . 

T h e Zillah Regis t ra r being of opinion t h a t the de fendan t had a r igh t to 
res to re t h e embankmen* , dismissed the cla im of t h e plaintiff w i th cos ts . 

T h e plaintiff appealed from this decision, bu t as t h e Reg i s t r a r had been 
appoin ted Judge of t he dis tr ic t , the appeal was removed to t h e P rov inc ia l Cour t 
of Moorshodabad , unde r t h e provisions of sect ion 14, regulat ion 2, 1805. I n 
addi t ion to his former pleas, t he appel lan t s tared t h a t the r e s p o n d e n t had so far 
acknowledged his r ight to demand t he demoli t ion of t h e bund, as to offer h im a 
port ion of land equivalent to t h a t which had been i nunda t ed : a n d t h a t t h i s offer 
had induced h im to delay t he ins t i tu t ion of t h e s u i t : bu t on t he r e sponden t 
re t rac t ing his offer, he had ins t i tu ted t he p resen t ac t ion . T h i s was posi t ively 
denied by t h e respondent . 

T h e P rov inc i a l Court of Moorshedabad seeing no reason to a l ter t h e deci­
sion of t h e Reg i s t r a r of the Zil lah Count,, confirmed i t ; and d ismissed t h e appea l 
with costs. 
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tatemont of Keerut Singh was not proved. 
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T h e C o u r t of S u d d e r D e w a n u y Adawlu t (present C. Smi th , Second J u d g e , 
and S. T. Goad , Th i rd Judge) admi t t ed a special appeal , on t h e mo t ion of t h e 
or iginal plaintiff, for t h e purpose of taking fur ther evidence as to t h e leng th of 
t ime dur ing w h i c h t h e e m b a n k m e n t had heen allowed to lie neglected, and 
o t h e r po in t s wh ich appea red to call for fur ther inves t igat ion. 

T h e r e s p o n d e n t died a t t h i s s tage of t h e proceeding , and Doorga D a s h i s 
b ro the r , a n d K a s h i G u t t e e his nephew, appeared to defend t h e suit a s h i s he i rs . 
H i s widow did n o t appea r . 

I t appea r ing from t h e ev idence t aken by t h e Zi l lah J u d g e u n d e r t h e orders 
of t h e Cour t , t h a t t he e s t a t e s of t h e par t ies in th i s su i t h a d formerly composed 
p a r t s of one and t h e s a m e es t a t e , wh ich being divided in to lots , h a d been sold by 
publ ic auc t i on by t h e Collector m a n y yea r s before, in sat is fact ion of a r rea r s of 
publ ic r e v e n u e ; t h a t w h e n t h e pa r t i e s pu rchased the i r e s t a t e , t h e e m b a n k m e n t 
hav ing fallen to decay , was no t in e x i s t e n c e : and t h a t t h e land of t h e plaintiff, 
w h i c h was i n u n d a t e d by t h e recon- [12] s t rue t ion of t h e e m b a n k m e n t , had been 
d i s t inc t ly assessed by t h e Collector, when t h e jumma of t h e several lots was 
fixed, t h e C o u r t (presen t C. S m i t h , Second J u d g e , and W . 13. M a r t i c « £ i f t h 
Judge ) , w a s of opin ion t h a t t he re sponden t was no t au tho r i zed to repa i r t h e 
bund t o t h e pre judice of t h e a p p e l l a n t ; a final j udgmen t w a s accordingly passed 
on t h e 15 th of J a n u a r y 1825 , in favour of t he appe l l an t revers ing t h e decis ions 
of t h e L o w e r C o u r t s ; providing t h a t t h e r e sponden t should cu t t h e e m b a n k ­
m e n t a n d pay to t he appe l l an t the s u m of 25 rupees , 6 a n a s and 15 g u n d a s , 
being t h e p roduce of t h e inunda ted land for t he year 1222, B . S . T h e costs of 
t h e su i t in t h e t h r e e C o u r t s were charged to t he r e sponden t s . 

B A B O O G I R W U R D H A R E E S I N G H , Appellant v. K U L A H U L S I N G H A N D O T H E R S , 

Respondents; A N D K E E R U T S I N G H , Appellant v. B A B O O G I R W U R D H A R E E 

S I N G H , Respondent. (1825 . Jan. 19i/i.) 

Partition of an ancestral estate among the heirs decreed in opposition to the claim 
of one heir to hold the same as an indivisible estate. 

r P H E or ig ina l su i t w h e n c e sp rung these t w o appeals , w a s ins t i t u t ed in t h o 
P rov inc i a l Cour t of P a t n a on the 31st of December 1821 , by B a b o o 

G i r w u r d h a r e e Singh, t o recover from K e e r u t Singh possession of t h e l anded e s t a t e 
of t h e la te E a j a J e s w u n t Sing, consis t ing of ce r ta in Nizamut vil lages, s i t ua t e 
in p e r g u n n a M u s o d e h , a n d cer ta in r e sumed jageer mehals, a n d o t h e r villages in 
p e r g u n n a Arwul , Z i l l ah B e h a r . Sui t laid a t t h r e e yea r s produce , 1,04,476 
rupees , 11 anas , 1 g u n d a . 

H e pleaded t h a t Ra j a R a m Chund , son of Chowdry K u n u k Sing, was t h e 
first acqu i re r of t h e es t a t e ; t h a t being childless he adopted t w o sons , viz., 
Goola l C h u n d , h i s n e p h e w , son of bis bro ther Ajaib Sing, a n d G u n d u r p 
Sing, h i s grea t n e p h e w , son of Doolar Sing and g randson of t he said Ajaib 
S ing ; t h a t on t he demise of Raja R a m C h u n d -while in a t t e n d a n c e on t h e 
imper i a l cou r t a t D e l h i , h e was succeeded in his offices a t C o u r t by Gooftd 
C h u n d , a n d in [13] h i s landed es ta te in Behar . by G u n d u r p S i n g ; t h a t 
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