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H U S S E I N A L I K H A N , N U S R U T A L I K H A N , A N D S H U J A U T A L I K H A N , 

( H E I R S O P S H U H A M U T A L I K H A N , D E C E A S E D ) , Appellants v. M U S S U M M A U T 

P H O O L B A S K O O R , ( W I D O W O F B A B O O ,ΤΕΥ P E R K A S H S A H Y ) , Respondent. 

(1825. Jan. 12th.) 

A caso of redemption of mortgage, under a deed of mortgage and conditional sale, the 
equity of redemption being saved by repiymentof the money borrowed on the mortgage, 
within the period of one year from the receipt by the mortgagor of the notice to pay 
issued under regulation 17, 1806, as required in such notice. 

rpHIS su i t was ins t i t u t ed in t h e Provinc ia l Cour t of P a t n a , by B a b o o 
J y e P e r k a s h S a h y , t h e deceased husband of t h e responden t , aga ins t 

S h u h a m u t Ali K h a n , t h e deceased fa ther of t he appe l lan t s , t o obta in possess ion 
of a m o i e t y of m o u z a Godna , Usille and Dakhille, and ayma mehal of 
p e r g u n n a Manjee , Z i l l ah Sa run , u n d e r a deed of mor tgage a n d condi t iona l 
sa le for t h e s u m of 6,781 rupees , payab le wi th in one yea r from t h e da t e of 
t h e deed, r ende red abso lu te by t h e failure of t h e defendant , to p a y off tho 
mor tgage w i t h i n t h e period al lowed by t h e regula t ions of G o v e r n m e n t . T h e 
a m o u n t of ac t ion was laid a t 24,750 rupees 18 yea r s ' produce of t h e moie ty 
in ques t ion . 

T h e po in t a t i ssue w a s w h e t h e r t he mor tgagor had , u n d e r t h e c i rcum­
s t a n c e s of t h e case, forfeited his r ight of r edempt ion or not . T h e plaintiff 
s t a t ed , t h a t as t h e de fendan t had allowed the period of one year , condi t ioned 
in t h e deed of mor tgage , to elapse wi thou t paymen t , he pet i t ioned t h e Zi l lah J u d g e 
to issue a purwanna to the defendant , unde r section 8, regula t ion 17, 1806, call ing 
on h i m t o [ 7 ] pay t h e s u m due within one year ; t h a t t he J u d g e issued a pur­
wanna on t h e 2 8 t h of J u n e 1814; t h a t the defendant , on t h e 30 th of October 
1815 , depos i ted in C o u r t a s u m s ta ted by him to be t h e whole sum due u n d e r 
t h e deed, a n d t h e J u d g e ordered it to be received, and issued a purwanna to h im 
(plaintiff) cal l ing on h im to receive t he said sum. H e pleaded, t h a t as t h e s u m 
d u e to h i m was ne i the r paid h im, nor deposited in Court , by t he 28 th of J u n e 
1815 , t h e Zi l lah J u d g e was no t au thor ized to receive it as a deposit , and t h a t 
t h e de fendan t had forfeited his r ight of redempt ion . H e therefore in s t i t u t ed 
t h i s sui t to ob ta in possession of t he mor tgaged proper ty . T h e defendan t s t a t ed , 
t h a t a l t h o u g h t h e not ice waa dated 28 th of J u n e , it was no t served on h im 
till t h e 9 t h of Oc tober 1814 ; and t h a t it enjoined h im to pay t h e s u m 
of 6 ,781 rupees w i th in t h e t e rm of one year from t h e rece ip t t he reo f : 
a n d p leaded, t h a t if i t should appear t h a t he had e i the r t endered t h e 
sa id s u m to t h e plaintiff, or deposi ted it in Cour t before t h e 9 t h of 
Oc tobe r 1815 , h is r igh t of redempt ion was no t forfeited. H e s ta ted t h a t h e h a d 
t e n d e r e d to t h e plaintiff, in lieu of cash , a bond executed by B h y r o o N a t h , a 
r e spec tab le muhajun, for t h e full a m o u n t due : bu t t h a t t h e plaintiff told h im 
t h a t h e w a s in n o h u r r y for h i s money , and would al low t h e deb t t o run on, if he , 
de fendan t , wou ld execute a fresh deed of mortgage on t h e s a m e p rope r ty for t he 
conso l ida ted s u m of pr inc ipa l and in te res t of t h e d e b t ; t h a t on h i s t ende r ing a 
fresh bond , t h e plaintiff evaded t he accep tance thereof, wh ich induced h im to 
t h i n k h e w a s endeavour ing to spin ou t t h e period of one year a l lowed 
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by the notice, in order to foreclose t h e m o r t g a g e ; t h a t he , to save his e s ta te , 
presented a pet i t ion th rough his vakeels t o t h e Zi l lah Cour t , on t h e 3 0 t h of 
J u n e 1815, (as would be proved by the e n d o r s e m e n t of t h e serishtadar the reon) 
praying t h a t the s u m of 7,747 rupees , being t h e pr inc ipa l s u m lent , wi th in te res t 
thereon , migh t be received, according to t h e c u s t o m , as a deposi t t h a t 
c i r cums tances beyond his control delayed t h e r ead ing of t h e pet i t ion till "the 
19th of Sep tember 1815, when t h e Zi l lah J u d g e ordered t h e i m m e d i a t e deposi t 
of tho whole sum : t h a t his vakeels immed ia t e ly pa id i n to t h e t r e a s u r y 6 ,000 
rupees , and af terwards , in t h e course of t h e s a m e day , t h e r ema in ing por t ion 
(1,747 rupees) : which sum of 7,747 rupees w a s r e m i t t e d to t h e Collec­
to r ' s T r e a s u r y on tho 28 th of t h e s a m e m o n t h ; t h a t t h e J u d g e , on t h e 
7 th of October, having re -d rawn t h e said sum, ordered t h a t it should be paid 
back to his vakeels, but subse - [8 ] quen t ly , (on t he 2 8 t h of October) he passed 
a n o rde r on a pet i t ion presented by the said vakeels, d i rec t ing t h e re -depos i t of 
t h e said s u m ; t h a t th i s was done on t h e 30 th of t h e s a m e m o n t h , when t h e 
u sua l order was issued to the lender, informing h im of t h e c i r c u m s t a n c e , a n d 
desirifig h im to receive t h e money . H e con tended , t h a t as , u n d e r t h e word­
ing of t he not ice t he t e rm of one year did no t close till t ho 9 t h of October 
1815 , t he p a y m e n t of t he money in Sep t ember bar red t h e forfeiture of h i s 
r igh t of r edempt ion , a l though t h e Judge did once order t h e m o n e y to be r e t u r n ­
ed to h im. 

B o t h par t ies filed d o c u m e n t s in s u p p o r t of the i r respec t ive pleas , and dy ing 
before t h e decision of t h e sui t , were succeeded, t h e plaintiff by h i s widow, and 
t h e defendant by his sons . 

T h e Th i rd J u d g e of t h e P a t n a P rov inc i a l C o u r t (J . Sanford) after pe rus ing 
t h e whole of the pleadings and documen t s , w a s of opinion, t h a t as t h e m o r t g a ­
gor had ne i ther paid the money due u n d e r t h e deed of cond i t i ona l sa le , to t h e 
mor tgagee , nor deposi ted it in Cour t w i th in t h e period of one y e a r from 
t h e da te of tho not ice served on h im u n d e r t h e provis ions of sect ion 8, regula­
t ion 17, 1806, his r ight of r edempt ion was forfeited. H e did no t cons ider t h e 
t ende r of a bond a legal t ender of p a y m e n t , a n d held t h a t t h e nego t ia t ion 
regarding the execut ion of a new deed of mor tgage was ent i re ly ex t r aneous , and 
in no way affecting t he u l t i m a t e decision of t h e case . Pie accord ingly did no t 
al low t h e defendants to prove t h a t p o i n t : bu t passed a final j u d g m e n t , on t h e 
7 t h of March 1821, award ing to t he widow possess ion of t h e mo ie ty of m o u z a 
G o d n a , which had been sold unde r t h e deed of mor tgage a n d cond i t iona l sale 
by S h u h a m u t Ali K h a n . T h e cos ts w e r e cha rged to t h e de fendan t s . 

T h e defendants appealed from th i s decision to t h e Cour t of Sudde r 
D e w a n n y A d a w l u t : the pleas of t he par t ies were s imi la r to t hose urged by 
t h e m in t h e Provincia l Cour t . 

T h e case came on, in t he first ins tance , before t h e Second J u d g e (C. S m i t h ) , 
who, after consider ing the whole of t he c i r c u m s t a n c e s , w a s of op in ion t h a t t h e 
mat te r for t h e decision of t he Cour t was , w h e t h e r t h e bo r rower h a d ac tua l ly 
paid the s u m due wi th in t he period of one year as d i rec ted by t h e not ice, h e 
observed, t h a t t h e not ice , wh iah was da t ed t h e 2 8 t h of J u n e 1814, was n o t 
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i ssued ti l l t h e 19 th of Sep tember , or served on t h e bor rower unt i l t he 9 t h of 
Oc tober following, a n d t h a t h e was the reby [9 ] directed to pay wi th in t h e period of. 
one yea r from t h e receipt thereof, t h e s u m of 6,781 rupees , t he pr inc ipa l s u m lent , 
w i t h o u t m e n t i o n of in te res t , u n d e r pena l ty of forfeiting his r ight of r edempt ion : 
and i t w a s proved b y t h e d o c u m e n t s , t h a t h e paid i n to Cour t , before t h e expira­
t ion of one year from t h e da te on which the not ice was served on h im, no t only 
t h e pr inc ipa l , b u t also w h a t he considered to be t h e in te res t d u e ' u p to t h e da t e 
w h e n h e first p resen ted his pet i t ion t o t h e Civil Cour t by his vakeels, viz., t h e 
3 0 t h of J u n e 1815 , so t h a t , u n d e r t h e s t r ic t t e r m s of t h e not ice , he had done all 
a n d m o r e t h a n w a s requi red from h im by the not ice : a n d t h a t even if it should 
b e held i n c u m b e n t on h im to h a v e paid in te res t , as well a s pr incipal , as d i rected 
by sec t ion 7, regula t ion 17, 1806, still as he had paid t he in te res t due on the 
s u m bor rowed u p to t h e da t e on wh ich his pet i t ion was first p resented wi th t h e 
excep t ion of a b o u t 30 rupees , it was no t c o n s o n a n t wi th t h e spir i t of t h e above 
regu la t ion to depr ive h im of his p roper ty for so small a sum. H e also observed, 
t h a t if t h e da t e on w h i c h t h e t e rm of one year was to c o m m e n c e , was 
he ld to be t h e d a t e of t h e i ssue of t he not ice, it would appear t h a t trie full 
per iod of o n e y e a r h a d n o t elapsed ; for i t m igh t be p resumed , t h a t t h e not ice 
would no t h a v e been del ivered to t h e piyada, w h o was to serve it, before near ly 
t h e close of t h e 19 th of Sep tember 1814 ; and also t h a t t h e m o n e y was paid in to 
t h e t r e a s u r y beforo t h e close of t h e 19th of Sep tember 1 8 1 5 : and t h a t un t i l tho 
oppos i t e fact w a s proved beyond doubt by t he lender, t h e p r e sumpt ion was in 
favour of t h e bor rower . H e n c e he held t he r ight of t he bor rower reserved, even 
u n d e r tho sec t ion above quoted, as cons t rued by the C o u r t ' s c i rcu lar o rder of 
t h e 9 t h of Apr i l 1817, which declares t h a t all not ices , if n o t issued t h e s a m e day 
t h e order for t h e issue thereof is passed, shall bear t h e da t e of t h e day on which 
t h e y a re ac tua l ly issued : th i s c i rcular order, however , was no t passed w h e n those 
t r a n s a c t i o n s occur red (in A. D . 1814 and 1815) , t h e bo r rowers in byc-bil-wufa 
being t h e n guided by t h e p receden t laid down in a decision passed by Mr . J a m e s 
S t u a r t , former Th i rd J u d g e of t h i s Court , on t he 24 th of J u l y 1813, in the case of 
L u k p u t Ra i , pe t i t ioner , where in it was laid down t h a t t h e t e rm of one yea r was 
t o be reckoned from t h e d a y on which t h e not ice was served on the borrower . H e 
therefore recorded it as his opinion, on t he 6 th of December 1824, t h a t the origi­
na l plaintiff was no t en t i t led to claim possession of t he es ta te , and t h a t [10] 
t h e decis ion of t h e P rov inc ia l Cour t of P a t n a should be reversed ; and t h a t had 
t h e above men t ioned c i r c u m s t a n c e s not beenconc lus ive in favour of the appe l lan ts , 
t hey would have been ent i t led to prove t he negotiat ion-regarding the fresh deeds. 

T h e Officiating Chief J u d g e (J. H . H a r i n g t o n ) recorded it as his opinion, 
t h a t as t h e bor rower had been ordered by t h e not ice, to pay the pr incipal s u m 
w i t h i n one year from the receipt of t he notice, and as it w a s proved t h a t he had 
done so, he had saved his r ight of redempt ion . H e also t hough t t h e sum of 
6,781 rupees , a very i n a d e q u a t e cons idera t ion for t he sale of t h e e s t a t e in ques t ion , 
w h i c h w a s e s t i m a t e d t o be wor th 24 ,750 rupees. 

I n c o n c u r r e n c e , therefore , w i th the opinion of t he Second Judge , ,be 
passed a j u d g m e n t , on t h e 12 th of J a n u a r y 1825, revers ing t h e decision of t h e 
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Provinc ia l Cour t of P a t n a , dated t h e 7 th of M a r c h 1 8 2 1 , and d ismissed t h e c la im 
of t h e responden t t o t h e moie ty in ques t ion . As t h e r e s p o n d e n t h a d o b t a i n e d 
possession thereof in execution of tho decision of t h e P rov inc i a l Cour t , i t w a s 
ordered t h a t possession should be immedia te ly res to red t o t h e a p p e l l a n t s ; t h a t 
t h e responden t should accoun t to t h e m for t he m e s n e profits for t h e t i m e s h e 
h a d possession, t h a t she should receive t he s u m deposi ted in t h e Zi l lah C o u r t ; 
t h a t t h e appe l lan t s should pay to her t he ba lance due for in te res t u p t o t h e 
19th of Sep tember 1815, and t h a t the r e sponden t should pay t h e cos ts of sui t . 

A B B H N U N D E E M U S T O F E E , Appellant v. D O O B G A D O S S A N D K A S H I 

G U T T E E ( H E I R S O F J U G M O K U N S I N G , D E C E A S E D ) , Respondents. 

(1825. Jan. 15th.) 

The respondent repaired an embankment whereby the land of the appellant was laid 
under water. On the suit of the latter, it appearing that the embankment was not in 
existence when tho parties purchased their estates, the Sudder Dewanny Adawlut 
Screed that the embankment should be broken down, and awarded damages to 
the appellant. 

r j l H I S sui t was ins t i tu ted by Abeh N u n d e e Mustofee , in t h e Zi l lah C o u r t of 
Bee rbhoom, to compel J u g m o b a n Sing, Z e m i n d a r of p e r g u n n a Aleenugur , 

to cut a bund, or embankment , which , by confining t h e wate r , i n u n d a t e d 12 bee­
gas, 9 co t t a s of land bolonging to mouza S u t h u r e a , h i s e s t a t e , t h e r e b y depr iv ing 
h im of t h e produce of tho said land, and to recover t h e sum of 25 rupees , 6 
a n a s , 15 g u n d a s tho produce of t h e said land for t h e year 1222, B . S. H e 
pleaded t h a t t he former Z e m i n d a r [ 1 1 ] had al lowed t h e bund to fall to decay 
abou t 50 or 55 years before, and t h a t t he defendan t had no r ight to repa i r it 
t o h is prejudice. T h e defendant s ta ted t h a t he had bui l t u p t h e bund on t h e 
si te of an old e m b a n k m e n t : and contended t h a t h is r igh t t o build it, t h o u g h 
d o r m a n t , was no t e x t i n c t : and t h a t as he had done so wi th a view t o his own 
profit, and no t to injure tho plaintiff 's p rope r ty , h i s r igh t to do so was 
unques t ionab le . 

T h e Zillah Regis t ra r being of opinion t h a t the de fendan t had a r igh t to 
res to re t h e embankmen* , dismissed the cla im of t h e plaintiff w i th cos ts . 

T h e plaintiff appealed from this decision, bu t as t h e Reg i s t r a r had been 
appoin ted Judge of t he dis tr ic t , the appeal was removed to t h e P rov inc ia l Cour t 
of Moorshodabad , unde r t h e provisions of sect ion 14, regulat ion 2, 1805. I n 
addi t ion to his former pleas, t he appel lan t s tared t h a t the r e s p o n d e n t had so far 
acknowledged his r ight to demand t he demoli t ion of t h e bund, as to offer h im a 
port ion of land equivalent to t h a t which had been i nunda t ed : a n d t h a t t h i s offer 
had induced h im to delay t he ins t i tu t ion of t h e s u i t : bu t on t he r e sponden t 
re t rac t ing his offer, he had ins t i tu ted t he p resen t ac t ion . T h i s was posi t ively 
denied by t h e respondent . 

T h e P rov inc i a l Court of Moorshedabad seeing no reason to a l ter t h e deci­
sion of t h e Reg i s t r a r of the Zil lah Count,, confirmed i t ; and d ismissed t h e appea l 
with costs. 
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