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[1] BaBoo RamM Das (HrIR oF BaBoo MUKUND LaL, DECEASED), AND
Baoo BusuNT SINGH (HEIR oF BaBoOo DYAL SiNGH, DECEASED),
Appellants v. THE COLLECTOR OF BENARES, Respondent.

(1825, Jan. 5th.)

The treasurers of a Collector held responsiblo for a sum of money, said to bave been
stolen from the treasury under their charge.

r[\HIS action was instituted in the Benares Provincial Court on the 12th of

April 1814, by the Collector of Benares, to recover from Baboo Mukund
Lal, Khizanchee of the Sircaree treasury, and from Baboo Dval Singh, Khizan-
chee of the Moolkee treasury, the sum of 5,717 rupees, under the following air-
cumstances: On the morning of the 30th of November 1819, when the
treasury of the Collectorship of Benares wus opened, it was discovered that a
nukub, or hole, had been cut through the floor, and that the sum of 5,717
rupees was missing. The treasure chest in which the money had been deposit-
ed was not locked : bubt had evidently not been opened by violence : two smpby
money bags and a quantity of false coin were found in the room : after mature
deliberation on the cireumstances of the case, and the evidence taken helore the
Foujdares Adawlut of the city of Bonares, the Magistrate recorded his opinion on
the case as follows: the nukub could not have been cut but (rom the inside, or
by strangers, or by the sepovs of the guard : the theit must, for tho following
reasons, huve been perpetrated by some persons well acquainted with tho
premises : firsh, because it apuneared from an inspection of the room that the
nukub, which was in the tloor, had it been a little further from the wall, would
have been directly under one of tho chests : so that it wust have heen cut
from the iuside ; secondly, bad common thieves entered through the nukub from
the outside, they would [2] not have lelt the two empty bags, as the removing
the cash from one bag to another could not be done withoub some noise, which
might have been overheard ; thirdly, common thieves would bave heen unable to
distinguish good from bad coin, and would have carried off all they could lay
their hands on; and lastly, had the money been taken by strangers, the chests
must have been forced open, whereas, though open, they were found unlocked.
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For these and other reasons set forth in his proceedings, he considered the sepoy
guard exdulpated from all blame (the outer door having-been found locked as
usual) : but thought that a very strong suspicion existed against the gomashtas
and other servants of the treasurers. As, however, there was not sufficient
proof against any individual to warrant a hope of conviction, he did not make
over the case to the Court oi Circuit ; but left it to the revenue aunthorities to
determine whether the missing sum was to be credited in the public account or
not. A full report of the case having been submitted to Government by the
revenue authorities, the Collector was ordered to institute a suit against the
treasurer for the recovery of the said sum. He accordingly instituted the pre-
sent action against both the defendants, whom he held equally responsible, #
they had equal access fo the treasury through their respective gomashtas.

Each of the defendants denied his individual responsibility, and endea-
voured to throw the responsibility on the other.

Baboo Dyal Singh pleaded, that the duty of the gomashtas of the molkee
freasursr was merely to enter into their accounts the payment of any sums on
account of the public revenue due on the estates of the Raja of Benares : but
that the money was received and placed in the treasure chests by the gomashtas
of the strcaree treasurer ; and the gomashtas of the moolkee treasurer had nothing
to do with the sale custody of the money ; that, on two former occasions, when
the sums of 3,500 and 675 rupees were missing, Mukund Lal, holding himself
responsible, traced the theft of the first sum to the sepoys of the guard, and
having prosecuted them to conviction in the Criminal Court, received the
amount which had been recovered under a receipt signed by himself, aud paid.
it into the Collector’s treasury: and replaced the second sum from his private
funds, taking a bord for the same from his rokurea or cashkeeper. Baboo
Mukund Lal, on the contrary, pleaded that the gomashtas of Baboo Dyal Singh,
the moolkec treasurer, had the [8] custody of the money, his gomashtas having
only to keep accounts of the receipts and disbursements ; and that in the two
instances above noticed, though Baboo Dyal Singh wus the responsible person, he
considered it his duty, as a public servant of Government, to exert himself to save
the Government from loss. Both the defendants pleaded, that let the person
whose duty it was to keep the cash be who he might, it was unjust to call upon
them to replace the money stolen ; as their gomashias having counted the bags
bofore the sepoys, and locked the doors on the eve of the night of the theft,
their responsihility ceased ; the safe custody of the propertv being then the
duty of the sepoy-guard.

Before the case came to a final hearing, Baboo Dyal Singh died, and wag
succeeded by his son and heir Baboo Busunt Singh, who defended the suit in
his room.

The Senior Judge of the Court, (W. A. Brooke), after hearing the pleadings
and evidence of the parties, and perusing the proceedings held on this case in
the Foujdaree Court, concurred with the City Magistrate in thinking that the
burglary musthave been committed by per sona well vauamted with the premises,
and that it could not have been committed from the outslde by strangers, or by
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the sepoys of the guard : and as it appeared in evidence, that the gomashtas of
both the defendants had keys of the locks on the treasure chests and euter door
of the treasury, and had equally free access to the treasury, he held them
jointly and severally answerable. He accordingly passed a judgment in favour
of the Collector, and decreed that defendants should pay into the public trea-
sury the sum of 5,717 rupees. The costs of suit were charged to the defendants.

The defendants preferred separate appeals from this decision to the Sudder
Dewanny Adawlut, and on the death of Baboo Mukund Tal, Baboo Ram
Das, his son -and heir, appeared to carry on the appeal. The pleas of appeal
were similar to those urged by the appellants in the Provineial Court.

On mature consideration of the procesdings, the Court, (present C. Smith,
Second Judge) seeing no sufficient reason for altering the decision of the
Provincial Court of Benares, confirmed it, on the 5th of January 1825, and
dismissed both the appeals with costs.

[4] Pran KisMEN Durt, Appellant v. THE COLLECTOR OF THE
TWENTY-FOUR PERGUNNAS, Respondent. (1825. Jan. 6th.)

A case of land confiscated, on account of a serious affray botween two claimants,
under section 6, regulation 49, 1793.

’J‘HE Collector of the Twenty-four Pergunnas instituted this action in the

" -Zillah Court of the same district, againgt Pran Kishen Dutt and Shunkuree
Dossea, a neighbouring zemindar, under the provisions of regulation 49, 1793,
to obtain an order for the confiscation of a parcel of land situated in Chuk
Narayun-Khatta, containing about 100 beegas of land. The land in question
being claimed by both the defendants, had been the occasion of disputes, which
ended in breaches of the peace. A serious affray, in which some persons were
wounded, having fiaken place regarding the possession of the said land on the
17th of November 1815, the Magistrate committed the actual rioters, and held
the defendants to bail, to stand their trial as instigators before the Court of
Circuit, and directed the Collector to take proper measures for the confiscation
of the land which had been the occasion of the affray. He accordingly institu-
ted this suit under the provisions of section 6, regulation 49, and the concluding
part of section 7, regulation 5, 1798, laying his suit at 1,000 rupees, at the rate
of 10 rupees per beega.

Mussummaut Shunkuree Dossea appointed a vakeel, but took no further
steps towards defending the suit.

Pran Kishen Dutt pleaded that the land in question belonged to Chuk
Narayan Khatta, situated in his talook of Bahir Milanea, Turuf Baneyra, Per-
gunna Mandreh, and that he had obtained frequent decrees of Court, awarding
to him the right thereto. With regard to the affray, which was the ground of
the present action, he stated that the dependants of Mussummaut Shunkuree
Dossea had cut the rice which his ryots had cultivated on three beegas of the
land in question he not being present, and his people being perfectly passive :
§hat the Circuit Judge, who tried the case, did not think his people guil8y of
affray, as, while he severely punished the opposite party, he sentenced his
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